March 19, 1997

Honorable H. E. Monroe, Jr.

Commissioner, Department of Revenue

4112 Gordon Persons Building

Montgomery, AL  36132

Intermodal Surface Transportation Efficiency Act – Handicapped Persons – Motor Vehicle License and Registration – Fees – Conflicts of Law – Motor Vehicle Tags

Fee imposed under Code of Alabama 1975, § 40-12-300 for issuance of special license plate for handicapped persons preempted under supremacy clause of U.S. Constitution by the federal regulation at 23 CFR § 1235.3(c).

Dear Mr. Monroe:


This opinion is issued in response to your request for an opinion from the Attorney General. 

QUESTION
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Since there is a conflict between the language of the federal regulations relating to issuance of special license plates for automobiles owned or used by persons with disabilities and the Alabama statutes authorizing such plates, specifically between 23 CFR § 1235.3 and Code of Alabama 1975, § 40-12-300, regarding fees for the issuance of such plates, which language is controlling?

FACTS AND ANALYSIS


In 1991, Congress passed the Intermodal Surface Transportation Efficiency Act.  Pursuant to this Act the Secretary of the Department of Transportation was required to draft regulations concerning the establishment of uniform and special parking privileges for handicapped persons.  (Public Law 98-78, Title III, § 321, § 161 of Pub. L. 100-17 and Pub. L. 102-240, Title I, § 1088.)  Subsequently, the Department of Transportation, the Federal highway Administration, and the national highway Traffic Safety Administration promulgated federal rules applicable to all states concerning the establishment of a uniform system for parking for persons with disabilities.  These rules were subsequently codified at 23 CFR § 1230, et seq.


At 23 CFR § 1235.3 we find the regulation that deals with the issuance of special license plates for handicapped individuals.  It provides in part:

(c)
The fee for the issuance of a special license plate shall not exceed the fee charge for a similar license plate for the same class vehicle.


Code of Alabama 1975, § 40-12-300, provides in pertinent part:

Said person upon presentation of said proof shall be issued the requested number of distinctive license plates or tags upon the payment of the regular fee for tags, as provided by law, and an additional fee of three dollars for each plate or tag issued which shall be paid to the Department of Corrections to cover cost of production.  Said applicant shall pay the additional $3 fee for each license plate issued in the future, however, in those years in which a decal is issued said applicant shall pay the regular license fee for tags, as provided by law.  (Emphasis supplied.)
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Article VI, Clause 2 of the constitution of the United States provides:


This Constitution, and the laws of the United States which shall be made in pursuance thereof; and all treaties made, or which shall be made, under the authority of the United States, shall be the supreme law of the land; and the judges in every state shall be bound thereby, any thing in the Constitution or laws of any state to the contrary notwithstanding.


As a general rule, this office does not interpret federal law, but rather we refer the questioner to federal officials, such as the U.S. Attorney General.  In the present situation, we are called upon to apply an extensively interpreted clause of the U.S. Constitution to determine the effect of a federal regulation that conflicts directly with a statute of the State of Alabama.  In this context the following discussion is appropriate.


Supremacy clause preemption questions are to be addressed with the starting presumption that Congress did not intend to supplant state law.  New York State Conference of Blue Cross and Blue Shield Plans and Travelers Ins. Co., 115 S.Ct. 1671 (1995).


In Gilman, et al. v. The City of Philadelphia, 3 Wal. 713, 18 L.Ed. 96 (1866), the Supreme Court held:


. . . The states may exercise concurrent or independent power in all cases but three:


1.
Where the power is lodged exclusively in the Federal Constitution.


2.
Where it is given to the United States and prohibited to the states.


3.
Where, from the nature and subjects of the power, it must necessarily be exercised by the national government exclusively.  Houston v. Moore, 5 Wheat. 49.  (Emphasis in original.)


What federal law prohibits, state law may not permit.  Sola Electric Co. v. Jefferson Electric Co., 317 U.S. 173 (1942).  What federal law permits, state law may not prohibit.  United Mine Workers of America v. Arkansas Oak Flooring Co., 351 U.S. 62, 
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reh. Den. 76 S. Ct. 1024, 351 U.S. 975, 100 L.Ed. 1493 (1956).  Both regulate where there is no conflict.  Antoine et ux. v. State of Washington, 420 U.S. 194, 43 L.Ed.2d 129 (1975).


Federal regulations are laws of the United States.  New York v. FCC, 108 S. Ct. 1637 (1988); Environmental Encapsulating Corp. v. City of New York, 855 F. 2d 48 (2nd Cir., 1988); Donmar Enterprises, Inc. v. Southern National Bank of North Carolina, 828 F. Supp. 1230 (W.D. N.C. 1993), aff'md 64 F. 3d 944 (1993).


In view of the foregoing, it is the opinion of this office that the fee requirement in the Alabama statute is preempted by the federal regulations.

CONCLUSION


Your question is answered that the language of the federal regulation is controlling.  The fee required by the state law is preempted under the supremacy clause of the U.S. Constitution, Article VI, Clause 2, by the provisions of the federal regulation.


I hope this sufficiently answers your question.  If our office can be of further assistance, please contact Philip C. Davis of my staff.








Sincerely, 








BILL PRYOR








Attorney General








By:








JAMES R. SOLOMON, JR.








Chief, Opinions Division
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