November 27, 1996

Honorable B. Don Hale

Alabama State Senate

411 4th Avenue, N.E.

Cullman, AL  35055

Credit Unions – Credit Union Administration – Federal Deposit Insurance – Private Enterprise

The Administrator of the Alabama Credit Union Administration is vested with the authority to permit a state chartered credit union to utilize acceptable nonfederal deposit insurance.

Dear Senator Hale:


This opinion is issued in response to your request for an opinion from the Attorney General.

QUESTION


Does § 5-17-19(d), Code of Alabama 1975, as last amended, vest authority in the Administrator of the Alabama Credit Union Administration (ACUA) to permit a state chartered credit union to utilize acceptable nonfederal deposit insurance?

FACTS AND ANALYSIS


The Code section at issue reads as follows:
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"The administrator of the Alabama Credit Union Administration shall be vested with authority to extend the period of time within which a credit union must obtain insurance of its accounts under Title II of the Federal Credit Union Act, to permit other acceptable insurance coverage of its accounts to be utilized by a credit union and to designate into what credit union a credit union not having such insurance coverage shall be merged."  (Emphasis added.)

Section 5-17-19(d), Code of Alabama 1975.


Title II of the Federal Credit Union Act provides for a credit union insurance program run by the National Credit Union Administration (NCUA) Board.  The NCUA Board is required to insure certain state-chartered credit unions.  12 U.S.C.A. Section 1781.


The case of National Deposit Guarantee Corp. v. Sauls, 684 F. Supp. 262 (M.D. Ala. 1987) decided the question of whether Title II preempted § 5-17-19.  In ruling that Title II did not remove state authority over insurance for state-chartered credit unions, Judge Myron Thompson stated:


"Congress deemed it necessary to offer insurance to state credit unions because, at the time of the amendment's passage, only Massachusetts, Rhode Island, and Wisconsin had some form of state credit union insurance.  Extending federal insurance coverage to state-chartered credit unions was an effort to provide protection for citizens' accounts because the majority of states were not then equipped to provide such insurance.  H.R. Rep. 91-1456, 91st Cong., 2nd Sess., reprinted in 1979 U.S. Code Cong. & Ad. News, 4166, 4167-68.  There was no intent in the 1970 amendment to take away state authority over insurance for state-chartered credit unions.  The House Report prepared by the House Banking and Currency Committee states that the legislation was 'designed solely to give credit unions the same insurance afforded other federally chartered financial institutions and should be considered as a reward for the outstanding job performed by credit unions.'  Id. at 4167.  The 
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opportunity to receive federal insurance was extended to state credit unions as an aid to, not in lieu of, state regulatory power."  (Emphasis added.)

Id. at 266.


"Nor is there any evidence of implicit preemption.  As already stated, the Federal Credit Union Act expressly recognizes that state-chartered credit unions that elect to participate in the insurance coverage program will still be subject to state laws; and, more importantly, it expressly provides that independent credit union insurers are also subject to state regulation.  There is no conflict, direct or indirect, between § 1786 and § 5-18-19.  The federal provision provides states who have previously used federal insurance the option of taking on the task of providing insurance, and, in conformity with this provision, Alabama has determined pursuant to 5-17-19 that it does not yet desire a nonfederal insurance program for state-chartered credit unions and has opted to maintain its preference for federal insurance.

Id. at 267.


As the above passages clarify, Title II in no way abrogated the State's authority over deposit insurance for state-chartered credit unions and expressly made independent insurers subject to state regulation.  The National Deposit case does not limit this state authority to cases where state credit unions fail to qualify for federal insurance.


It is clear from the plain language of § 5-17-19 that pursuant to its authority to regulate, the Alabama Legislature has in turn vested the Administrator of the ACUA with authority to permit a credit union to utilize an independent credit union deposit insurer.  Section 5-17-19(d) plainly states that the Administrator "shall be vested with the authority . . . to permit other acceptable insurance coverage of its accounts to be utilized by a credit union. . . ." (Emphasis added.)


It is settled law in Alabama that:


"The fundamental rule of statutory construction is to ascertain and give effect to the 
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intent of the legislature in enacting the statute.  Words used in a statute must be given their natural, plain, ordinary, and commonly understood meaning, and where plain language is used a court is bound to interpret that language to mean exactly what it says.  If the language of the statute is unambiguous, then there is no room for judicial construction and the clearly expressed intent of the legislature must be given effect.  IMED Corp. v. Systems Engineering Associates Corp., 602 So. 2d 344, 346 (Ala. 1992), citing Tuscaloosa County Comm'n v. Deputy Sheriff's Ass'n of Tuscaloosa County, 589 So. 2d 687 (Ala 1991).  See 3 Sutherland Statutory Construction, (4th ed. **9] 1992), p. 681, quoting R. Randall Kelso, 'Use of the Plain Meaning Rule to Provide a Structure for Discovering Legislative Intent,' 33 Hastings L. J. 187 (1981)."

* * *


"When the language of a statute is clear and unambiguous, there is no room for construction, and a clearly expressed intent must be given effect.  Employees' Retirement System of Alabama v. Head, 369 So. 2d 1227, 1228 (Ala. 1978), citing Bagley v. City of Mobile, 352 So. 2d 1115 (Ala. 1977); Tillman v. Sibbles, 341 So. 2d 686 (Ala. 1977); Bronner v. Gatewood, supra, at 105, citing East Montgomery Water, Sewer and Fire Protection Authority v. Water Works and Sanitary Sewer Board, 474 So. 2d 1088 (Ala. 1985)."  (Emphasis added.)

Ex parte Retirement Systems, 644 So. 2d 943, 946 (Ala. 1994).


Again, the language of § 5-17-19 is unambiguous in its delegation to the ACUA Administrator, and thus it would appear inappropriate to read into this statute a limitation on his power to permit private insurance.  Section 5-17-19 does not state that this power to permit exists only when federal insurance is unavailable.

CONCLUSION
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Thus, the State has authority to control the insurance of state-chartered credit union deposits, and this authority has been in turn specifically delegated to the Administrator without limitation as to whether federal insurance is available.


However, it should be noted that the Administrator's authority is a true authority to permit.  The Administrator is not required by § 5-17-19 to allow any and all state-chartered credit unions to contract for deposit coverage with any and all insurers.  The Administrator has the authority to allow private insurance coverage on a credit union by credit union basis, and also on an insurance company by insurance company basis.  The insurer's offered coverage must be "acceptable."


This opinion supplements this office's opinion dated December 17, 1990, which concerned whether a state-chartered credit union can of its own accord terminate federal deposit insurance in favor of a nonfederal option.


I hope this sufficiently answers your questions.  If our office can be of further assistance, please contact Hense Ellis of my staff.








Sincerely,








JEFF SESSIONS








Attorney General








By:








JAMES R. SOLOMON, JR.








Chief, Opinions Division
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