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                    September 30, 1996

Honorable Jimmy Stubbs

Judge of Probate

Elmore County

P. O. Box 280

Wetumpka, AL  36092

Fire Districts - Fire Protection Fee - Special Service Charge - Ad Valorem Taxes

Service charge authorized by Act No. 88-620 will be applied against the assessed value of both real and personal property and will be collected beginning October 1 following approval by election as provided in the Act.  Question of validity of referendum must be decided by a court.

Sections 8 and 21 of Act No. 88-620 dictate the purposes for which the special service charge funds may be utilized.

Section 40-5-4, Code of Alabama 1975 (1993 Repl. Vol.), allows the tax col​lector to charge a commis​sion for collecting the special service charge.

The special service charge is subject to the same exemptions applicable to ad valorem taxes.

The Board of Trustees to be established pursuant to Act No. 88-620 are to be elected as set out in

_ 10 of the Act.

Dear Judge Stubbs:


This opinion is issued in response to your request for an opinion from the Attorney General.

                          QUESTION I

Section 14 of the Act states the service charge shall be levied on "all taxable property within the district."  The actual referendum question (copy enclosed) asked "service charge on all real property within district."  Is the service charge to be levied on real estate only, or will this charge be levied on personal property (automobiles, etc.) also?

                     FACTS AND ANALYSIS

Act No. 88-620 is a local Act related to Elmore County

and was enacted to provide for the establishment of fire districts upon election after petition.  It also provides for maintenance and regulation of such districts.  On June 25, 1996, a fire district referendum was held to determine voter approval for the establishment of the Red Hill Volunteer Fire District, as authorized by Act No. 88-620.


According to the referendum question, the service charge would be:

". . . a three (3) mills per dollar service charge on all real property within this fire district . . . in accordance with Act No. 88-620. . . ."  (Emphasis supplied.)


However, _ 14 of the Act clearly states that the service charge is:

". . . on all taxable property within the district."  (Emphasis supplied.)


The term "all taxable property" encompasses auto​mobiles, as well as all other taxable real and personal property.


The question of the effect of the variance between the language of the question presented at the referendum and the act itself, appears to be a case of first impres​sion and can only be decided by the courts and, accord​ingly, we pretermit discussion of such issues, except to note that this is a serious problem similar to the problem of a variance between a local act as advertised and as passed.  We have found two cases which, while not directly on point, suggest how the courts may approach this ques​tion.  They are:  Phalen v. Birmingham Racing Commission, 481 So.2d 1108 (Ala. 1985) and  Birmingham-Jefferson County Civic Center Authority v. Hoadley, 414 So.2d 895 (Ala. 1982).


In Phalen the court held that although the act in question specified a county-wide referendum, whereas the published notice was addressed to voters in the City of Birmingham, the legislative change to require the entire county to vote on the question was not so material as to invalidate the act.  481 So.2d at 1119.  In Hoadley the published notice stated that nine members of the board of directors of the Jefferson County Civic Center Authority were to be appointed by state senators and representatives from Jefferson County, voting jointly, but the act as passed provided that five were to be appointed by the Senate delegation and four by the House delegation.  This was held to be a material change.  414 So.2d at 899.

                         CONCLUSION

Based on the Act as passed by the legislature, all property is taxed.  If Phalen rationale is followed, the referendum will be upheld.  If not, another properly adver​tised referendum may be needed.  Validity of referendum must ultimately be decided by a court.

                        QUESTION II

Against what value is the 3 mills to be applied?

                     FACTS AND ANALYSIS

All ad valorem taxes are based on assessed values as opposed to appraised values.  Since _ 14 of the Act speaks in terms of ad valorem taxes, i.e., 3 mills per dollar; valuation; tax assessors; due at the same time as the property tax payment; lien against said property and lien enforceable by sale; the service charge should be applied against the assessed value of the property.  The assessment rates are set out at _ 40-8-1, Code of Alabama 1975 (1993 Repl. Vol.).

                         CONCLUSION

The service charge is to be applied against the assessed value.

                        QUESTION III

When is collection of the service charge to begin?

               FACTS, ANALYSIS AND CONCLUSION

Ad valorem taxes are due on October 1 of each year.  The service charge will be due October 1 following the approval of establishing the district at a referendum without proration.  See, Opinion to Honorable Winford McDonald, Revenue Commissioner, Randolph County, under date of August 16, 1996, A.G. No. 96-00294.

                        QUESTION IV

For what purpose can the funds generated by the service charge be utilized?

                     FACTS AND ANALYSIS

The Act dictates the manner in which the funds are to be distributed.  Section 15 states:

"Ninety-five percent (95%) of the service charges collected shall be returned to the district from which the service charges were collected.  Five percent (5%) of the total amount of the service charges collected shall be placed in a special fund to be used by the Elmore County Fire Protection Board in accordance with this Act."


The above language makes it clear that the money must be spent in accordance with the Act.  Section 21 sets out those purposes.  Also, _ 8 allows for the reimbursement or initial payment of costs incurred in conducting any election called for in _ 5.

                         CONCLUSION

Sections 8 and 21 of the Act dictate those purposes for which funds may be utilized.

                         QUESTION V

Is a commission due on the service

charge in order to offset the expense of collection?

                     FACTS AND ANALYSIS

Section 40-5-4, Code of Alabama 1975 (1993 Repl. Vol.) provides for a commission on all taxes collected.

                         CONCLUSION

A commission may be taken pursuant to _ 40-5-4.

                        QUESTION VI

Is the service charge subject to the same exemptions applicable to ad valorem taxes?

               FACTS, ANALYSIS AND CONCLUSION

Assuming the service charge is an ad valorem tax, it is subject to the same exemptions to which other ad valorem taxes are subject.  See, Opinion to Honorable Ronald Robertson, Revenue Commissioner, Clay County, under date of August 16, 1996, A.G. No. 96-00296.

                        QUESTION VII

How is the election called for in _ 10 of the Act to be carried out?

                     FACTS AND ANALYSIS

Section 10 answers this question.  The election is to be "conducted by the same election rules and regulations as regular county elections."  Section 10 also sets out the term length and candidate qualifications.

                         CONCLUSION

Elections for the Board of Trustees should be con​ducted in accordance with Section 10 of the Act.


I hope this sufficiently answers your questions.  If our office can be of further assistance, please contact Claude E. Patton, Revenue Department, Legal Division.

Sincerely,

JEFF SESSIONS





Attorney General





By:

JAMES R. SOLOMON, JR.





Chief, Opinions Division
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