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Honorable Manley L. Cummins, III


Attorney, Utilities Board of


  City of Daphne


Dempsey, Pearson & Cummins


Post Office Box 7980


Spanish Fort, AL  36577








Water and Sewage - Utility Boards - Contracts - Fees - Private Enterprise





Utility Board may contract with private developer for the reasonable costs of installation of sewer trunk line to be deeded to the Board with revenues received paid over to the developer.





Dear Mr. Cummins:





	This opinion is issued in response to your request for an opinion from the Attorney General.








                         QUESTIONS





1.	Does the Utilities Board of the City of Daphne have the authority to enter into such an agreement with private developers providing for the assessment of impact fees which would, in turn, be paid over to the Developer to reimburse the Developer for its costs incurred in the installation of a sewer trunk line installed at the Developer's expense and conveyed to the Board?





2.	If the Developer is so authorized, then does this procedure preclude the Board from undertaking other methods of installing sewer service to other custo�mers through any other legal means (city assessments, self-funding, etc.)?








                     FACTS AND ANALYSIS





	Your request presents the following facts:





	The Developer owns approximately forty (40) acres of property which has recently been annexed to the City of Daphne, and is located approximately one mile east of a main sewer trunk which can service the Developer's property.  The cost of installing a sewer trunk line from the lines exist�ing terminus to the Developer's prop�erty will be approximately $160,000.00.


The Developer has proposed entering a contract with the City (a copy of which is attached as Exhibit "A" to the Resolution requesting this opin�ion) which would in general require the Developer to install at its own costs, the trunk line, and upon com�pletion thereof the Developer could convey said line at no cost to the Board.  It is further proposed that the Board, in addition to its normal tap fee of $1,500.00, would impose an additional impact fee upon all custo�mers within the area to be serviced by such line (including areas within and without Developer's development), in the amount of $500.00 per residential unit, at such time as customer is con�nected to the Daphne sewer system.  In consideration for the installation of the line and conveyance of the same to the Board, the Board would agree to reimburse the Developer out of the impact fees imposed by the Board, the total amount (plus interest) which Developer has expended installing the trunk line.








	The Utilities Board of Daphne is incorporated under the provisions of Code of Alabama 1975, __ 11-50-310, et seq.  One of the specific powers of the Board is to receive, acquire, take and hold, whether by purchase, gift, lease, devise or otherwise, real, personal, and mixed property of any nature whatsoever.  Code of Alabama 1975, _ 11-50-314(a)(4).





	The keys here are that the trunk line will be con�veyed to the Utility Board of Daphne, an instrumentality of the municipality.  The developer will pay the reasonable costs of installation, and the Board will reimburse the developer out of revenues generated by subsequent sewer customers.





	In a number of recent opinions this office has approved


contracts between governmental and non-governmental entities 


where there is a public purpose and benefits flowing to both parties.  In an Opinion to Manley L. Cummins, III, City Attorney of Daphne, under date of December 13, 1995 (A.G. No. 96-00065), this office pointed out that the restrictions of the Constitution of Alabama of 1901 do not apply to a "commercial contract" where there are mutual benefits to each party and a consideration on both sides.





	The city is clearly authorized to provide sewer ser�vice within its corporate limits through an incorporated utility board.  Although there is no timetable, any ser�vices already provided in the corporate limits are, after annexation, expected to be provided in newly annexed areas as funds become available.  The Board could install the sewer trunk line itself.  The agreement proposed here simply provides a different method of financing the instal�lation without overly burdening the limited resources and credit of the Board.





	It is, therefore, the opinion of this office that the answer to your first question is that the Board has the authority to enter into a proposed agreement with a private developer for the installation of a sewer trunk line.  In response to your second question, it does not appear that utilizing this procedure for this project would preclude the utilization of other methods of financ�ing installation of sewer service as the circumstances of each particular expansion will vary from project to project.








                         CONCLUSION





	The Utility Board of the City of Daphne has the authority to contract with and pay a private developer for the reasonable costs of installation of a sewer trunk line which will be deeded to the Board.





	I hope this sufficiently answers your questions.  If our office can be of further assistance, please contact Carol Jean Smith of my staff.





Sincerely,





JEFF SESSIONS


				Attorney General


				By:











JAMES R. SOLOMON, JR.


				Chief, Opinions Division
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