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Honorable William R. Justice

Attorney, City of Alabaster

P. O. Box 1144

Columbiana, AL  35051

Water and Sewage - Utility Boards - Municipalities - Licenses and Permits

A separately incorporated water board of the City of Alabaster is not exempt from a business license fee on water works com​panies imposed by the city.

Dear Mr. Justice:


This opinion is issued in response to your request for an opinion from the Attorney General.

                          QUESTION

Does Code of Alabama 1975, _ 11-50-322 exempt the separately incorporated water board of the City of Alabaster from a business license fee levied on a water works company by the city?

                  FACTS, LAW AND ANALYSIS

The City of Alabaster, through the authority of Code of Alabama 1975, _ 11-50-91, et seq., imposed a license fee on water works companies "engaged in the business of supplying water for public domestic purposes, three percent of gross receipts of such business for the pre​ceding year."


Code of Alabama 1975, _ 11-50-322, as amended by Act No. 94-711, concerns boards for the operation of water, sewer, gas, and electric systems and reads:


"The property and income of each corporation formed or the certificate of incorporation of which is amended under this article and all bonds issued by each such corporation and the income from such bonds and convey​ances by or to each such corporation and mortgages and indentures of trust by or to each such corporation shall be exempt from all taxation in the State of Alabama.  Each such corpora​tion shall also be exempt from all sales and use taxes and gross receipts taxes levied by the state and any political subdivision thereof with respect to the purchase, sale, use, or consumption of property; provided, however, that the provisions of this section shall not be construed to exempt any such corporation from the privilege or license tax levied by Section 40-21-82 or the excise tax levied by Section 40-21-102; and provided, further, that any such sales, use, or gross receipts taxes that may have been paid to the state or any political subdivision thereof by a corporation that was formed or the certificate of incorporation of which is amended under this article shall not be subject to refund."


The purpose of the Legislature in enacting Act No. 94-711 is stated in Section 2 of that Act and provides:


"'The purpose of the Legislature in hereby amending Section 11-50-322 is to clarify and implement the actual purpose and meaning of the Legislature when it provided exemptions from certain taxes in that section and to reflect the fact that in practice, pub​lic corporations formed under Article 9 of Chapter 50 of Title 11 of the Code of Alabama 1975, have not paid sales and use taxes and similar gross receipts taxes to the state and any political subdivisions thereof that may have levied such taxes, based upon the understanding that they were exempt therefrom.'"


A license tax is an excise tax.  Town of Mulga v. Town of Maytown, 502 So.2d 731 (Ala. 1987).  An excise tax is a tax imposed on the performance of an act, the engag​ing in an occupation, or the enjoyment of a privilege.  Black's Law Dictionary, 5th Edition.  A reading of _ 11-50-322 does not reveal an exemption for an excise or license tax.


In Town of Mulga v. Town of Maytown, supra, it was concluded that a municipal corporation engaged in the business of selling and distributing gas to customers residing in another municipality was not exempt under _ 11-50-322, and other statutory and constitutional provisions from an excise (license) tax imposed by the other municipality on businesses engaged in the manufac​ture or distribution of gas in its municipal limits.  Although this decision was rendered before the 1994 amend​ment of _ 11-50-322, the Attorney General is of the opinion that it is still applicable here.


Section 91 of the Constitution of Alabama 1901 exempts from taxation the real and personal property of the state, counties, and municipalities.  However, this provision does not apply to property of a separately incorporated board, and to the imposition of an excise or privilege license tax.  Town of Hackleburg v. Northwest Alabama Gas District, 277 Ala. 355, 170 So.2d 792 (1964).


Furthermore, the Alabama Supreme Court has stated that

a municipality engaged in the business of furnishing elec​tricity, water, or gas is not discharging or exercising governmental functions or powers, but is exercising proprietary or business powers, and as such it is governed by the same rules of law applicable to ordinary business corporations.  Town of Mulga v. Town of Maytown, supra; Town of Hackleburg v. Northwest Alabama Gas District, supra.

                         CONCLUSION

A separately incorporated water board of the City of Alabaster is not exempt from a business license fee on water works companies imposed by the city.


I hope this sufficiently answers your question.  If our office can be of further assistance, please contact James R. Solomon, Jr., of my staff.

Sincerely,

JEFF SESSIONS





Attorney General





By:

JAMES R. SOLOMON, JR.





Chief, Opinions Division
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