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Honorable Robert L. Strickland, Jr.

Executive Director

Alabama Housing Finance Authority

P. O. Box 230909

Montgomery, AL  36123-0909

Alabama Housing Finance Authority - Contract Review Oversight Committee - Legislative Committees - Attorneys

Contracts for legal services of an attorney for the Ala​bama Housing Finance Author​ity exempt from review by the Legislative Contract Review Oversight Committee.

Dear Mr. Strickland:


This opinion is issued in response to your request for an opinion from the Attorney General.

                           QUESTION

Does Section 29-2-41.2(b) require the Authority to submit before the Con​tract Review Oversight Committee contracts for employment of an attorney to provide legal services?

                      FACTS AND ANALYSIS

Ala. Code, _ 29-2-40, et seq. (1975, as amended), (hereinafter the "Code"), provides in part:

"The committee shall have the responsibil​ity of reviewing contracts for personal or professional services with private entities or individuals to be paid out of appropriated funds, federal or state, on a state warrant issued as recompense for those services.  Each state department entering into a contract to be paid out of appropriated funds, federal or state, on a state warrant which is notified by the committee is hereby required to submit to the committee any proposed contract for personal or professional services."  (Emphasis added.)


However, certain personal and/or professional service contracts were excluded from the article including "contracts entered into by public corporations and authorities."  Ala. Code, _ 29-2-41.3 (1975, as amended).  The Alabama Housing Finance Authority (herein referred to as the "Authority") is a public corporation and thus is excluded from the Act.  More​over, the Authority is excluded from the Act because it does not pay for personal or professional services out of appro​priated funds.  Ala. Code, _ 24-1A-13 (1975, as amended).


The Alabama Legislature recently amended Section 29-2-41.2 by adding subsection (b) as follows:

"Notwithstanding any other provisions of this article, all contracts for employ​ment of an attorney to provide legal services, including contracts involving an attorney providing legal services under an agreement with the Attorney General, shall be reviewed by the commit​tee.  Provided, however, contracts for appointment of attorneys for the Depart​ment of Transportation for right-of-way condemnation cases are exempt from the provisions of this act."


The language in Section 29-2-41.2(b) does not require the Authority to submit contracts for employment of an attor​ney to provide legal services to the Committee.  If the Ala​bama Legislature had intended for contracts entered into by public corporations and authorities, including the Authority, to be reviewed by the Committee, this intention could have been expressed by amending the exclusions provision found in Section 29-2-41.3.  While the Act creating the Committee was amended in part, the Alabama Legislature did not alter Section 29-2-41.3 in any way.


The Legislature amended the Act by adding the phrase, "Notwithstanding any other provisions of this article . . . ."

It must be considered whether the legislature intended, by adding the "notwithstanding clause," to require the Authority to submit contracts for employment of an attorney to the Com​mittee.  It is the general rule of construction that, "A literal interpretation will not be adopted when it would defeat the purpose of a statute, if any other reasonable construction can be given to the words."  Touart v. American Cyanamid Company, 35 So.2d 484, 487 (Ala. 1948).  If the Legislature had intended a literal interpretation of this provision, then all contracts involving the employment of attorneys, including those between private citizens and private businesses would be required to be submitted to the Committee.  This is absurd.  Moreover, subsections of sta​tutes are in pari materia and should be construed together to ascertain the meaning and intention of each.  Ex parte Jack​son, 614 So.2d 405 (Ala. 1993).  A literal interpretation of the "notwithstanding clause" would negate the entire exclusion

provision contained in Section 29-2-41.3.


A similar question was addressed in Hayden v. Blue Cross and Blue Shield of Alabama, 843 F.Supp. 1427 (M.D. Ala. 1994).

In Hayden, the district court construed the phrase "notwith​standing any other provision of law" contained in Ala. Code, Section 27-46-1 (1975, as amended) providing for direct pay​ment of Certified Registered Nurse Anesthetists (CRNAs).  The Court held that the "notwithstanding" clause did not manifest the Legislature's intent to repeal two other statutes which provided exemptions for nonprofit health care corporations.  "Under Alabama law, a general repealer clause in a new statute

is insufficient to repeal existing legislation.  (Citation omitted.)  A general repealer clause typically states that, 'All laws or parts of laws which conflict or are inconsistent with this Code are hereby repealed.'  (Citation omitted.)  It cannot be deemed an express repeal because it fails to iden​tify or designate any act to be repealed."  Hayden at 1437.


The Hayden court further explained that since the "not​withstanding clause" did not expressly repeal the prior statutes, any repeal would arise by implication.  However, the only permissible justification for repeal by implication is when the earlier and later statutes are irreconcilable.  The district court explained that:

"It is not enough to show that the sta​tutes produce differing results when applied to the same factual situation, for that does no more than state the problem.  Repeal is to be regarded as implied only if necessary to make the later enacted law work, and even then, only to the minimum extent necessary."  Hayden at 1437 through 1438.

                          CONCLUSION

The "notwithstanding clause" in Section 29-2-41.2(b) does not manifest the Legislature's intent to repeal Section 29-2-41.3.  The sections are not irreconcilably in conflict.


In view of the foregoing, it is the opinion of this office that the question is to be answered in the negative.


I hope this sufficiently answers your question.  If our office can be of further assistance, please contact James R. Solomon, Jr., of my staff.

Sincerely,

JEFF SESSIONS





Attorney General





By:

JAMES R. SOLOMON, JR.





Chief, Opinions Division
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