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Honorable Ronald L. Jones

Chief Examiner

Department of Examiners of Public Accounts

Post Office Box 302251

Montgomery, Alabama  36130-2251
Privilege Tax – Corporate Shares Tax – Funds – County Commissions – Counties
The county and all tax-recipient agencies or funds that previously received a portion of the old shares tax, pursuant to the Corporate Shares Tax provision, are entitled to receive tax proceeds pursuant to the Alabama Business Privilege and Corporate Shares Tax provision as set forth in section 40-14A-26(b) of the Code of Alabama.
Dear Mr. Jones:


This opinion of the Attorney General is issued in response to your request.
QUESTION


Should all agencies or funds that received a portion of the old shares tax proceeds in fiscal year 1999 receive a portion of the proceeds from the Alabama Business Privilege and Corporate Shares Tax?
FACTS AND ANALYSIS


In your letter of request, you seek a reconsideration of the opinion issued to Honorable John F. Porter, III, Attorney, Jackson County Commission, dated January 19, 2016, A.G. No. 2016-020.  In Porter, this Office stated that, without statutory authority, the ultimate use and distribution of the Alabama Privilege and Corporate Shares Tax received by Jackson County would be left to the discretion of the Jackson County Commission.  Based on this conclusion, your Office questions the appropriate manner to audit the records of the various counties based on certain specific language contained in section 40-14A-26(b) of the Code of Alabama.

As noted in the previous opinion, prior to 1999, the Alabama Revenue and Taxation Code contained a Corporate Franchise Tax provision and a Corporate Shares Tax provision.  In 1999, these provisions were repealed and replaced with the Alabama Business Privilege and Corporation Shares Tax Act of 1999, which is codified in section 40-14A-1, et seq., of the Code of Alabama.  Ala. Code §§ 40-14A-1 to 40-14A-43 (2011).

Section 40-14A-26 of the Code sets forth the manner of remittance and distribution of the proceeds received.  This provision states as follows:


The tax levied by this article shall be due at the same time the return is due. Remittance of the tax levied by this article shall be made to the department at Montgomery, Alabama, for deposit to the State Treasurer of Alabama. In addition to all other appropriations heretofore or hereinafter made, there is hereby appropriated to the department for the fiscal year ending September 30, 2000, such amount as is reasonably required to offset its conversion costs as a first charge against the revenues from the tax levied by this article. The department and the Secretary of State shall each promulgate a regulation listing those persons who are authorized to execute the privilege tax return and the extension request, and the annual report, respectively, which shall permit the taxpayer's return preparer to execute any of those forms on behalf of the taxpayer. For all subsequent years, there shall be appropriated to the department as a first charge against the revenues from the tax levied by this article an amount that will offset its actual costs in the administration and regulation of this tax. The balance of the tax collected shall be distributed as follows:


(a) For the fiscal year beginning October 1, 1999, and each fiscal year thereafter, each county shall receive an amount that would have been distributed to each county prior to the repayments required by settlement of litigation regarding audits conducted by the Alabama Department of Revenue from the franchise tax distributed under former Section 40-14-43 during the fiscal year ending September 30, 1999. Beginning with the fiscal year ending September 30, 2000, and for each fiscal year thereafter, each county’s distribution shall be increased by three-quarters of one percent of the amount received by each county in the preceding year.


(b) For the fiscal year beginning October 1, 1999, and each fiscal year thereafter, each county and each tax recipient agency or fund within the county shall receive an amount equal to the amount it received from the shares tax assessed under the procedures of former Article 4 of Chapter 14 with respect to the fiscal year ending September 30, 1999. Beginning with the fiscal year ending September 30, 2000, and for each fiscal year thereafter, each county’s and recipient agency’s or fund’s distribution shall be increased by three-quarters of one percent of the amount received by each entity in the preceding year.

(c) The balance remaining after the distributions in (a) and (b) above shall be deposited into the State General Fund.
Ala. Code § 40-14A-26 (2011) (emphasis added).


Under the established rules of statutory construction, words used in a statute must be given their natural, plain, ordinary, and commonly understood meaning, and where plain language is used, a court is bound to interpret that language to mean exactly what it says. In re Inc. of Caritas Vill. v. Fuhrmeister, 152 So. 3d 1238, 1241 (Ala. 2014).  Subsection (a) of this provision generally states that, beginning in 1999, each county is entitled to receive an amount equal to the amount that would have been distributed to the county as a result of the levy of franchise tax on domestic and foreign corporations.  Such distributions are to be in conformance with the former section 40-14-43 of the Code of Alabama, which set forth the procedure for the remittance of franchise tax.  Beginning in 2000 and each year thereafter, each county is entitled to have its distributions increased by three-quarters of one percent of the amount received by each county in the preceding year.  

Your particular inquiry seeks further guidance regarding the interpretation that should be given to subsection (b) of this same provision.  Generally, this provision, beginning in 1999, authorizes a county and various tax-recipient agencies or funds within the county to receive an amount equal to the amount that county, agency, or fund received from the shares tax assessed under the procedure of chapter 14 of article 4 of the Code of Alabama.  More specifically, the Code is referencing former section 40-14-70 of the Code of Alabama, which set forth the assessment and collection of tax on corporate shares of stock.  In similar fashion to subsection (a), this provision entitles every county, agency, and fund, beginning in 2000 and every year thereafter, to receive an amount that is to be increased by three-quarters of one percent of the amount received by each entity in the preceding year.

Neither the former provisions nor the current provisions provide guidance or insight regarding the specific agencies or funds in the counties that are entitled to receive such distributions.  Moreover, the provision does not expressly state that the county is responsible for such distributions.  In a subsequent conversation, you informed this Office that distributions to the various county agencies and funds are made by the county.  A literal interpretation of subsection (b) precludes a county from distributing funds to any agency or fund that was not in existence in 1999.  Moreover, the statute plainly prescribes that every county, agency, or fund is entitled to a yearly increase in funding.  Pursuant to section 40-14A-26(c), if any county has surplus monies remaining after the distribution of funds pursuant to subsections (a) or (b) of section 40-14A-26, such monies are to be deposited into the State General Fund.

Counties receive distributions pursuant to subsections (a) and (b) of section 40-14A-26.  Nothing in this opinion should be interpreted as prohibiting a county from distributing the county’s share of funds received pursuant to subsection (a) and its proportionate share of funds received pursuant to subsection (b) in a manner the county deems appropriate.  The county, however, may not reduce the distribution to other agencies referenced in subsection (b).  The funds that have previously been distributed to a particular agency, entity, or fund as referenced in subsection (b) must continue to be distributed to those agencies.  

Based on the foregoing, the conclusions reached in the Porter opinion are hereby overruled to the extent that those conclusions do not agree with the conclusions reached herein.  

CONCLUSION


The county and all tax-recipient agencies or funds that previously received a portion of the old shares tax, pursuant to the Corporate Shares Tax provision, are entitled to receive tax proceeds pursuant to the Alabama Business Privilege and Corporate Shares Tax provision as set forth in section 40-14A-26(b) of the Code of Alabama.

I hope this opinion answers your question.  If this Office can be of further assistance, please contact Monet Gaines of my staff.

Sincerely,

LUTHER STRANGE
Attorney General

By:

G. WARD BEESON, III

Chief, Opinions Section
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