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Honorable Robin F. Reynolds
Attorney, City of Dadeville
139 South Broadnax Street
Dadeville, Alabama  36853

Public Purpose – Municipalities – Nonprofit Corporations – Surplus Property – Tallapoosa County

The City of Dadeville (“City”) may convey property and improvements to the Community Action Committee, Inc. of Chambers, Tallapoosa, Coosa (“Community Action Committee”) for less than adequate consideration, only if the City determines that a public purpose is served by the benefits provided to the general public by the Community Action Committee and the property is not needed by the City for municipal purposes. 

Dear Mr. Reynolds:

	This opinion of the Attorney General is issued in response to your request on behalf of the City of Dadeville.


QUESTIONS

	Can the City of Dadeville convey the subject property and improvements to the Community Action Committee, Inc. of Chambers, Tallapoosa, Coosa for less than adequate consideration because the Community Action Committee provides a benefit to the general public as has been set out in Slawson v. Ala. Forestry Comm’n, et al., 631 So. 2d 953 (Ala. 1994)? 

	If it is determined by the Attorney General that adequate consideration is required, what consideration should be paid to the City of Dadeville by the Community Action Committee, Inc. of Chambers, Tallapoosa, Coosa?


FACTS AND ANALYSIS

	Your request states that the City of Dadeville owns real property with a building located on-site.  This particular building has been leased by the City for the past twenty years to the Community Action Committee, Inc. of Chambers, Tallapoosa, Coosa.  The Community Action Committee is a tax-exempt entity providing essential services to the elderly and to lower income families in the Dadeville area.  The Community Action Committee has recently expressed a desire to purchase the property from the City of Dadeville.  You question whether the City may sell the property for less than adequate consideration.  

	As a general rule, a governmental entity is required to receive adequate consideration regarding the disposition of real property.  Opinion to Honorable Clay Tinney, Counsel, City of Roanoke, dated February 29, 2012, A.G. No. 2012-041; and opinion to Honorable Philip Henry Pitts, Selma City Attorney, dated March 2, 1984, A.G. No. 84-00189.  The premise for this rule is found in Section 94 of the Recompiled Constitution of Alabama, which prohibits a municipality or county from granting money or any other thing of value to a private person, corporation, or association.  ALA. CONST. art. IV, § 94 (amend. 558).  

	The language of Section 94, however, has been interpreted by the Supreme Court of Alabama to allow the appropriation of public funds to private entities only when the appropriation is for a public purpose that is consistent with the goals and authority of the entity providing the funds.  Opinion to Honorable Betty Brewer, Cullman County Judge of Probate, dated March 9, 2001, A.G. No. 2001-111, citing Slawson v. Ala. Forestry Comm’n, 631 So. 2d 953, 956 (Ala. 1994).  

	A public purpose “has for its objective the promotion of public health, safety, morals, security, prosperity, contentment, and the general welfare of the community.”  Opinion of the Justices No. 269, 384 So. 2d 1051, 1053 (Ala. 1980).  “The paramount test should be whether the expenditure confers a direct benefit of a reasonably general character, that is to say, to a significant part of the public, as distinguished from a remote and theoretical benefit.”  Slawson v. Ala. Forestry Comm’n, 631 So. 2d 953, 956 (Ala. 1994).  The question of whether the proposed appropriation to the Community Action Committee may be classified as a public purpose by the City is a decision that remains within the domain of the City.

	Sections 11-47-20 and 11-47-21 of the Code of Alabama authorize a city, by ordinance entered on its minutes, to dispose of or lease real property owned by the city that is not needed for public or municipal purposes.  ALA. CODE §§ 11-47-20 & 11-47-21 (2008).  In the light of Section 94 of the Recompiled Constitution, these provisions have been interpreted as requiring a city to receive adequate consideration for the sale or lease of real property. See Pitts, at 4.

	This Office has noted that Section 94 is not violated when the transfer promotes a public purpose that is consistent with the goals and authority of the public entity providing the funds. Opinion to Honorable Jeffrey McLaughlin, Attorney, City of Arab, dated September 8, 2010, A.G. No. 2010-102, at 2.  Any such agreement should in the form of a contract that expresses the mutual benefits to each party and the consideration received on both sides.  Opinion to Honorable Wynton Melton, Mayor, City of Geneva, dated April 16, 2009, A.G. No. 2009-061, at 4. Moreover, this Office has consistently stated that a municipality may contract with a nonprofit corporation or organization to provide services that the municipality itself could provide.  Opinion to Honorable Morgan Reynolds, Attorney, City of Clanton, dated August 1, 1996, A.G. No. 96-00281, at 4.  

	Section 11-47-16 of the Code authorizes a city to establish, operate, and maintain cultural facilities.  ALA. CODE § 11-47-16 (2008).  Section 11-47-19 of the Code authorizes a city to provide music and other exhibitions for the amusement of citizens.  ALA. CODE § 11-47-19 (2008).  Section 11-47-211 of the Code authorizes a city to provide parks, playgrounds, and recreational and athletic facilities.  ALA. CODE § 11-47-211 (2008).  More specifically, section 11-80-5 of the Code authorizes counties and municipalities of the state to establish and furnish recreational, social, cultural facilities, and programs especially for senior citizens.  ALA. CODE §  11-80-5 (2008).

	If the City determines that the services offered by the Community Action Committee serve a public purpose and these services are consistent with the goals of the City, as set out in the above-cited statutory authority or other law applicable to the City, then the City may convey the property for less than adequate consideration to the Community Action Committee.  Opinion to Honorable Betty Brewer, Cullman County Probate Judge, dated March 9, 2001, A.G. No. 2001-111.  In setting forth the terms of the contract, the City may determine that the value received by the community from the services offered by the Community Action Committee represents adequate consideration or the consideration needed for the transaction.  Pitts, at 4.  

	Whether adequate consideration is received is a question of fact that must be determined by the governing body and not the Office of the Attorney General or any court.  Opinion to Honorable Timothy Prevatt, Mayor, Town of Avon, dated September 9, 2013, A.G. No. 2013-067, at 4, referencing Dothan Area Chamber of Commerce v. Shealy, 561 So. 2d 515 (Ala. 1990).  

	Of course, the City must first determine that the property is not needed by the City for municipal purposes before it sells the property.  Given that the City has been leasing the property to the Community Action Committee for the past twenty years, it would appear that the property is not needed by the City.  Nevertheless, the City must make a finding that the property is surplus and not needed for municipal purposes by ordinance entered on its minutes before the property can be sold.


CONCLUSION

	The City of Dadeville may convey property and improvements to the Community Action Committee, Inc. of Chambers, Tallapoosa, Coosa for less than adequate consideration only if the City determines that a public purpose is served by the benefits provided to the general public by the Community Action Committee and the property is not needed by the City for municipal purposes. 

	I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Monet Gaines of my staff.

Sincerely,

LUTHER STRANGE
Attorney General
By:



BRENDA F. SMITH
Chief, Opinions Division
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