November 16, 2015

Honorable 

Page 2

Honorable Karen Roper

Calhoun County Revenue Commissioner

1702 Noble Street

Suite 104

Anniston, Alabama  36201

Revenue Commissioners – Refunds – Probate Judges – Redemption – Fees

The only fee collected from a party redeeming land that has been sold for nonpayment of ad valorem taxes is a $0.50 fee paid to the probate judge pursuant to section 40-10-122 of the Code of Alabama.
The Revenue Commissioner in Calhoun County is authorized to sign petitions for refund of property taxes.
Dear Ms. Roper:


This opinion of the Attorney General is issued in response to your request.

QUESTIONS


(1)  In reference to section 40-10-122 of the Code, what is the proper fee to be collected in the redemption process of property that has been sold for nonpayment of ad valorem taxes?

(2)  In reference to section 40-10-160, et seq., of the Code, is the probate judge required to sign petitions for refund of property taxes?

FACTS AND ANALYSIS


Your inquiry seeks clarification with respect to two Code sections that relate, at first blush, to duties of only the probate judge.  In a subsequent conversation, however, you explained that in your county your office processes petitions for reimbursement of property tax pursuant to section 40-10-160 of the Code and redemptions pursuant to section 40-10-122 of the Code.  


Section 40-10-122 of the Code is the only statute that provides for a fee to be paid when land that has been sold for taxes is redeemed.  Ala. Code § 40-10-122 (2011).  The fee is only collected when the land that is being redeemed has been sold to a party other than the state.  Section 40-10-122(a), states, in part, that, “[i]n all redemptions of land from tax sales, the party securing the redemption shall pay all costs and fees as herein provided for due to officers and a fee of $.50 to the judge of probate for his or her services in the matter of redemption.”  Ala. Code § 40-10-122(a) (2011).  Because there are no other fees specifically provided for under the redemption process, the $.50 paid by the party securing redemption is the only fee collected.


You also ask whether the probate judge is required to sign petitions for refund of taxes.  Section 40-10-160 of the Code allows for the refund of property taxes that have been paid through mistake or error.  Ala. Code § 40-10-160 (2011).  Section 40-10-161 sets out the initial requirement for taxpayers seeking a refund.  It states the following:


In order to procure the refunding under the provisions of Section 40-10-160 of the amounts erroneously paid for taxes on property, the taxpayer, his heirs, or assigns shall file in duplicate a petition directed to the judge of probate of the county wherein the land is situated, setting up the facts relied on to procure the refunding of the money so erroneously paid.

Ala. Code § 40-10-161 (2011).


Section 40-10-162 defines the duties of the probate judge and comptroller.  It states as follows:


The judge of probate shall examine said petition and also the tax books of his county; and, if the facts set forth in the petition are such as to entitle the petitioner to the refunding of the money as prayed for, he shall so certify to the Comptroller, stating the amount to be refunded by the state, and forward to the Comptroller a copy of the petition with his certificate endorsed thereon; and, if the Comptroller shall be satisfied that the petitioner is entitled to have the money refunded to him, he shall draw his warrant on the Treasurer in favor of the petitioner for such an amount as the certificate of the probate judge shows should be refunded.  
Ala. Code § 40-10-162 (2011) (emphasis added).


Section 40-10-163 states the following:


The judge of probate shall likewise certify his findings on the duplicate petition, stating the amount of money which the petitioner is entitled to receive from the county, and such petition, with his certificate endorsed thereon, he shall deliver to the petitioner, who may present the same to the county commission; and, if said commission is satisfied with the proof of the claim made by the petition, the commission must allow said claim to the amount of tax paid to the county and draw a warrant on the treasury of the county for the amount allowed in favor of the petitioner.

Ala. Code § 40-10-163 (2011) (emphasis added).


A taxpayer files his or her petition for refund in duplicate.  One copy of the petition is for the refund of state taxes paid while the other copy is for the refund of county taxes paid.  It is clear from a reading of the statutes that the probate judge is required to approve or “endorse” the petitions for refund of both state and county property taxes.  “Endorse” is defined as “[t]o place (one’s signature), as on a contract, to indicate approval of its contents or terms.”  The American Heritage Dictionary 452 (2nd Coll. Ed. 1982).  It is the opinion of this Office that the above-cited statutes must reasonably be interpreted to mean that the probate judge, in any county where a petition for refund under sections 40-10-162 and 40-10-163 is presented, is required to sign the petition once he or she is satisfied that the refund is due to the petitioner.


In September 2003, the duties of the Calhoun County Tax Assessor and the Calhoun County Tax Collector were combined.  Ala. Code § 45-8-240 (2005).  All duties, acts and functions that were previously performed by either the tax assessor or tax collector were transferred to the Calhoun County Revenue Commissioner.  Such duties and responsibilities were those relative to the collection of taxes, keeping of record, and the making of reports concerning assessments for and the collection of taxes.  Id.  Prior to the consolidation of offices, the duties of the probate judge, with respect to tax collection, were transferred to the tax collector, as provided in Articles 5, Chapter 14, Title 51, Code of 1940.  1965 Ala. Acts No. 235, 339, as amended by 1971 Ala. Acts No. 574, 1295.  Accordingly, it is the opinion of this Office that the Calhoun County Revenue Commissioner is authorized to fulfill all duties of the probate judge relating to tax collection.  Thus, in Calhoun County, when a petition for refund under sections 40-10-162 and 40-10-163 is presented, the Revenue Commissioner is authorized to sign the petition once he or she is satisfied that a refund is due to the petitioner.
CONCLUSION


The Revenue Commissioner in Calhoun County is authorized to sign the petitions for refund that are requested pursuant to sections 40-10-162 and 40-10-163 of the Code.  Additionally, the only fee required to be collected from the party securing redemption of land sold for taxes to a party other than the state is the $.50 fee paid to the probate judge.

I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Keith Maddox, Legal Division, Department of Revenue.

Sincerely,

LUTHER STRANGE

Attorney General

By:

BRENDA F. SMITH

Chief, Opinions Division
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