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Honorable Jack A. Cumbee, Jr.

Councilor, Town of Fredonia

11076 County Road 267

Lanett, Alabama  36863
Municipalities – Gasoline Tax – Signs – Emergency Management Communications – Districts – Excise Tax – Volunteer Fire Departments – Chambers County

The Town of Fredonia may not use the $.04 per-gallon gasoline additional excise tax, the $.05-per gallon gasoline supplemental excise tax, or the $.06 per-gallon diesel fuel additional excise tax to fund the purchase or installation of the emergency street signs.

The proceeds from the $.07 gasoline excise tax, the $.02 inspection fee, and the motor vehicle license tax may be used for the purchase of reflective street signs. 

Dear Councilor Cumbee:


This opinion of the Attorney General is issued in response to your request on behalf of the Town Council of the Town of Fredonia.

QUESTION


May the Town of Fredonia use the proceeds of the $.07 per-gallon gasoline excise tax, the $.05 per-gallon gasoline supplemental excise tax, the additional $.04 per-gallon gasoline excise tax, the additional $.06 per-gallon diesel fuel excise tax, the $.02 per-gallon inspection fee on gasoline and diesel fuel, and the motor vehicle license tax to purchase and install reflective emergency street address signs?

FACTS AND ANALYSIS


Under the Alabama Terminal Excise Tax Act (“ATETA”), section 40-17-325 of the Code of Alabama provides that an excise tax is imposed on net gallons of motor fuel at $.16 per gallon on gasoline, comprised of a $.07 excise tax, a $.05 supplemental excise tax, and an additional $.04 excise tax. Ala. Code § 40-17-325(a)(1) (2011). It also establishes a $.13 per-gallon excise tax on diesel fuel, consisting of a $.13 excise tax and an additional $.06 excise tax. Ala. Code § 40-17-325(a)(2) (2011). Amendment 354 of the Constitution of Alabama restricts the use of the proceeds of these taxes, stating as follows:


No moneys derived from any fees, excises, or license taxes, levied by the state, relating to registration, operation, or use of vehicles upon the public highways except a vehicle-use tax imposed in lieu of a sales tax, and no moneys derived from any fee, excises, or license taxes, levied by the state, relating to fuels used for propelling such vehicles except pump taxes, shall be expended for other than cost of administering such laws, statutory refunds and adjustments allowed therein, cost of construction, reconstruction, maintenance and repair of public highways and bridges, costs of highway rights-of-way, payment of highway obligations, the cost of traffic regulation, and the expense of enforcing state traffic and motor vehicle laws.

Ala. Const. art. IV, § 111.06. 


Sections 40-17-362 and 40-17-359 of the Code provide for the permissible uses of these taxes. Ala. Code § 40-17-362 (Supp. 2014); Ala. Code § 40-17-359 (2011). Section 40-17-362 of the Code expressly provides that the intent of the Legislature concerning the proceeds of the additional $.04 gasoline excise tax and the additional $.06 diesel fuel excise tax is that the proceeds should be used as follows: 


Where the use is by a municipality, the use shall be for resurfacing, restoration, and rehabilitation of roads, bridges, and streets within the municipality. The use may also be for bridge replacement within the municipality. From time to time, the funds may also be used to construct new roads and streets within the municipality. These funds shall not be commingled with other funds of the municipality, including any other gasoline tax revenues, and shall be kept and disbursed by the municipality from a special fund only for the purposes hereinabove provided.

Ala. Code § 40-17-362(b)(3) (Supp. 2014). For the purposes of this section, the term “resurfacing, restoration, and rehabilitation” is defined as follows:


Work undertaken primarily to preserve an existing facility. Restoration and rehabilitation is work required to return the existing pavement or bridge deck, including shoulders, to a condition of adequate structural support or to a condition adequate for placement of an additional state of construction. Resurfacing consists of the placement of additional surface material over the existing, restored, or rehabilitated roadway or bridge deck to improve serviceability or to provide additional strength. Resurfacing, restoration, and rehabilitation work may include changes to geometric features, such as minor widening, flattening curves, or improving sight distances.

Ala. Code § 40-17-362(a)(2) (Supp. 2014). 


As stated in a previous opinion to Honorable Paul J. Murray, this Office found that the definition of “resurfacing, restoration, and rehabilitation” was a “distinct and unequivocal” statutory pronouncement, leaving no room for judicial construction. Opinion to Honorable Paul J. Murray, Mayor, City of Satsuma, dated November 15, 2013, A.G. No. 2014-016. The clearly expressed intent of the Legislature must be given effect. Id. at 2 (citing Ex parte Holladay, 466 So. 2d 956, 960 (Ala. 1985); Dumas Bros. Mfg. Co. v. S. Guar. Ins. Co., 431 So. 2d 534, 536 (Ala. 1983)). “Under the established rules of statutory construction, words used in a statute must be given their natural, plain, ordinary, and commonly understood meaning, and where plain language is used, a court is bound to interpret that language to mean exactly what it says.” Ex parte Cove Props., Inc., 796 So. 2d 331, 333-34 (Ala. 2000). 


The Murray opinion found that, in light of the definition of “resurfacing, restoration, and rehabilitation,” the proceeds from the $.04 per-gallon tax could not be used for the installation, maintenance, and repair of traffic lights. Murray at 2. Similarly, the Town of Fredonia is inquiring about the use of gasoline tax proceeds to purchase and install emergency street signs. This use is not stated explicitly within section 40-17-362.  Therefore, neither the $.04 per-gallon additional excise tax nor the $.06 per-gallon additional tax on diesel fuel may be used by the Town of Fredonia to purchase new emergency street signs. Ala. Code § 40-17-362(b)(3) (Supp. 2014).


With respect to your inquiry regarding supplemental net tax proceeds, section 40-17-359(a)(13) of the Code defines “supplemental net tax proceeds” as follows: 


That portion of the highway gasoline tax remaining after the net tax proceeds and additional four cents ($.04) and applicable costs of collection and refunds have been deducted, less the cost of collection and less any refunds of the highway gasoline tax applicable to the supplemental gasoline excise tax imposed in subdivision (1) of subsection (a) of Section 40-17-325. 

Ala. Code § 40-17-359(a)(13) (2011). 


As discussed in a previous opinion to Honorable Ricky Harcrow, “as the term suggests, ‘supplemental net tax proceeds’ are comprised solely of the supplemental $.05 excise tax levied by section 40-17-325(a)(1).” Opinion to Honorable Ricky Harcrow, President, DeKalb County Commission, dated September 5, 2012, A.G. No. 2012-086. Furthermore, section 40-17-359(f) provides that “the supplemental net tax proceeds shall be used for the same purposes and deposited in the same state, county, and municipal funds as provided by Section 40-17-362.” Ala. Code § 40-17-359(f) (2011). Therefore, considering the previous analysis of the $.04 additional excise tax on gasoline and the $.06 additional excise tax on diesel fuel under section 40-17-362, the Town of Fredonia also may not use the proceeds of the $.05 supplemental gasoline tax in order to purchase and install emergency street signs.


As highlighted in Harcrow, section 40-17-359 of the Code authorizes significantly more expansive uses of the proceeds of the $.07 gasoline excise tax than those allowable under section 40-17-362(b). Harcrow at 3. In regards to the $.07 per-gallon gasoline excise tax, section 40-17-359 of the Code provides that revenue arising from the sale of gasoline, excluding revenues from the supplemental tax proceeds, “shall not be used for any purpose other than for the construction, improvement, maintenance, and supervision of highways, bridges, and streets, including the retirement of bonds for the payment of which such revenues have been or may hereafter be pledged. . . .” Ala. Code § 40-17-359(b)(2) (2011). Where net tax proceeds, which are the proceeds from the $.07 gasoline excise tax, are used for highway purposes under section 40-17-359(j) of the Code and the use is by a municipality, “the use shall be for transportation planning, construction, reconstruction, maintenance, widening, alteration, and improvement of public roads, bridges, streets, and other public ways. . . .”  Ala. Code § 40-17-359(j)(3) (2011).


Additionally, section 8-17-87 of the Code imposes an inspection fee on petroleum products sold, offered for sale, stored, or used in Alabama. Ala. Code § 8-17-87(a) (Supp. 2014). The fees on gasoline and diesel fuel imposed by this section are $.02 per gallon. Id. In addition, section 8-17-91 of the Code provides that the proceeds from these inspection fees shall be used by municipalities “for transportation planning, the construction, reconstruction, maintenance, widening, alteration, and improvement of public roads, bridges, streets, and other public ways. . . .” Ala. Code § 8-17-91(a)(2)c5 (Supp. 2014) (emphasis added). This language is identical to that used in section 40-17-359 of the Code, which governs the use of proceeds of the $.07 gasoline excise tax, allowing for more expansive uses of tax proceeds than section 40-17-362(b). Ala. Code § 40-17-359(j)(3) (Supp. 2014). Therefore, the Town of Fredonia may use the proceeds from the $.07 gasoline excise tax and the $.02 inspection fee for the purchase of new emergency street signs if the signs are being installed “for transportation planning, the construction, reconstruction, maintenance, widening, alteration, and improvement of public roads, bridges, streets, and other public ways. . . .” Ala. Code § 8-17-91 (Supp. 2014) (emphasis added). 

Lastly, in regards to the disbursement of net proceeds from motor vehicle license taxes, municipalities shall use the proceeds “exclusively for the construction, improvement, and maintenance of public highways or public streets, including administrative expenses in connection therewith and retirement of securities evidencing obligations incurred for payment of costs of such construction, improvement and maintenance.” Ala. Code § 40-12-270(e)(1) (2011) (emphasis added). The proceeds from the motor vehicle license tax may be used for the purchase of emergency street signs if the signs are for the construction, improvement, and maintenance of the public highways or streets. Id. 


This Office notes that the very purpose of the public road system of the state is to safely and efficiently transport its citizens.  Municipalities are at least partly responsible for installing and replacing street signs.  Opinion to Honorable Richard E. Fikes, Attorney, Walker County E-911 Board, dated February 9, 2006, A.G. No. 2006-051. According to your request, the lack of reflective signs has created a clear and present public safety issue causing unnecessary delays in responses to emergency calls and increased likelihood of traffic accidents.  The addition of reflective signs is a legitimate method of improving the roadways within the Town of Fredonia.  Accordingly, it is the opinion of this Office that reflective street signs may be purchased with proceeds from the $.07 gasoline excise tax, the $.02 inspection fee, and the motor vehicle license tax.  Ala. Code § 8-17-91 (Supp. 2014); Ala. Code § 40-17-359(j)(3) (2011).

CONCLUSION


The Town of Fredonia may not use the $.04 per-gallon gasoline additional excise tax, the $.05 per-gallon gasoline supplemental excise tax, or the $.06 per-gallon diesel fuel additional excise tax to fund the purchase or installation of the emergency street signs.


The proceeds from the $.07 gasoline excise tax, the $.02 inspection fee, and the motor vehicle license tax may be used for the purchase of reflective street signs. 

I hope this opinion answers your questions.  If this Office can be of further assistance, please contact me.

Sincerely,

LUTHER STRANGE
Attorney General

By:

BRENDA F. SMITH
Chief, Opinions Division
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