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Honorable Thomas M. Sowa

Attorney, Calhoun County Commission

1702 Noble Street

Suite 103

Anniston, Alabama  36201

Solid Waste Disposal – Counties – Competitive Bid Law – Contracts – Renewals 
Any modification of a renewable contract for residential solid waste collection, transfer, and disposal that includes an increase in the amount charged for services, beyond that contemplated by the original contract, requires competitive bidding.
Dear Mr. Sowa:


This opinion of the Attorney General is issued in response to your request on behalf of the Calhoun County Commission.
QUESTION


What, if any, increases in the amounts charged for residential solid waste collection, transfer, and disposal are permissible upon renewal of a contract for services between Calhoun County and the service provider?
FACTS AND ANALYSIS


According to your request, the Calhoun County Commission (“County”) has contracted with a private company, pursuant to competitive bidding, for residential solid waste collection, transfer, and disposal.  Pursuant to its original terms, the contract has been renewed on several occasions without the benefit of competitive bidding.  The current renewal has been delayed pending a determination of whether the contract may be renewed again without competitive bidding if the new contract contains any increase in the amounts charged for these services.

This Office has previously determined that existing competitively bid contracts for solid waste removal may lawfully be renewed without rebidding provided that the terms are not materially changed and the original contract provided for renewal.  Opinion to Honorable Jonathan A. Brown, Attorney, City of Vernon, dated February 23, 1996, A.G. No. 96-00142 at 3.  A material change is one that gives “the instrument a different effect from which it originally had, carrying with it some changes in the rights, interest, or obligations of the parties.”  Opinion to Honorable Bob M. English, Mayor, City of Elba, dated March 13, 1987, A.G. No. 87-00109 at 3, citing Benton v. Clemmons, 47 So. 582, 157 Ala. 658 (1908) & Dees v. Escambia Chemical Corp., 312 F. Supp. 728 (S.D. Ala. 1970).  Changes that affect the price are material, and thus, must be competitively bid.  Brown at 4; opinion to Honorable Hobson Manasco, Attorney for Winston County Commission, dated July 30, 1993, A.G. No. 93-0287 at 2; opinion to Honorable Cathy Neal, City Clerk, City of Chickasaw, dated August 28, 1991; A.G. No. 91-00371 at 2.  


CONCLUSION


Any modification of a renewable contract for residential solid waste collection, transfer, and disposal that includes an increase in the amount charged for services, beyond that contemplated by the original contract, requires competitive bidding.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Ben Baxley of my staff.

Sincerely,

LUTHER STRANGE
Attorney General

By:

BRENDA F. SMITH
Chief, Opinions Division
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