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Honorable John E. Enslen

Probate Judge of Elmore County

Post Office Box 10

Wetumpka, Alabama  36092
Probate Courts – County Funds – County Commissions – Discretionary Funds – Elmore County
The pre-June 2014 accumulated $1.00 copy-cost funds are now a part of the new expanded-use discretionary account created by remedial legislation passed by the Alabama Legislature in Act 2014-106.

Dear Judge Enslen:


This opinion of the Attorney General is issued in response to your request.
QUESTION


Are the pre-June 2014 accumulated $1.00 copy-cost funds now a part of the new expanded-use discretionary account created by the remedial legislation passed by the Alabama Legislature in Act 2014-106?
FACTS AND ANALYSIS


In your letter of request, you informed this Office that, in 2013, this Office issued an opinion to you regarding section 45-26-81.22(d) of the Code of Alabama.  See opinion to Honorable John E. Enslen, Probate Judge of Elmore County, dated September 16, 2013, A.G. No. 2013-070.  In that opinion, this Office determined that the $1.00 copy-cost funds should be deposited into the county general fund and that those monies should be used solely for the purpose of establishing and maintaining archival and indexing equipment within the office of the Elmore County Probate Judge.  Since the issuance of that opinion, the provisions of section 45-26-81.22 of the Code have been amended by the passage of Act 2014-106.  Currently, you question how the pre-June 2014 copy-cost funds should be treated in relation to the post-June 2014 copy-cost funds.

Prior to the implementation of Act 2014-106, section 45-26-81.22(d) of the Code stated as follows:


The judge of probate from time to time shall establish a policy on the sale of or access to computerized index information and digitized images maintained in the office of the judge of probate and in the probate court.  All funds received from the sale of the information and images shall be paid to the county general fund for purposes of establishing and maintaining the archival and indexing equipment.
Ala. Code § 45-26-81.22(d) (2011).

As a result of Act 2014-106, section 45-26-81.22(d) now states the following:

The judge of probate from time to time shall establish a policy on the sale of or access to computerized index information and digitized images maintained in the office of the judge of probate and in the probate court.  All funds received from the sale of the information and images shall be paid to the county general fund and expended at the discretion of the judge of probate for acquiring and maintaining equipment, improving the efficiency of the operations of the office, supplementing salaries, and acquiring and maintaining office space.

Ala. Code § 45-26-81.22(d) (Supp. 2014).

In analyzing statutory provisions, a common rule of statutory construction is that a court is under a duty to ascertain and effectuate legislative intent as expressed in the statute, which may be gleaned from the language used, the reason and necessity for the act and the purpose sought to be obtained.  Shelton v. Wright, 439 So. 2d 55, 57 (Ala. 1983) citing Rinehart v. Reliance Ins. Co., 273 Ala. 535, 538, 142 So. 2d 254, 256 (1962).  An apparent reason for the changes instituted through the passage of Act 2014-106 would be to provide the probate judge with greater latitude with respect to the use of funds received from the sale of information and images maintained by the probate judge.  The particular changes set out in the act are procedural in nature.

Generally, retroactivity is disfavored in the law. Opinion to Honorable Elizabeth Thompson, Attorney, Real Estate Appraisers Board, dated May 5, 1999, A.G. No. 99-00198.  As such, “courts have uniformly been reluctant to construe statutes as having retroactive operation, even though non-offensive constitutionally, unless the intent of the legislature that a statute is to operate retroactively is made certain, either by actual words, or by clear and necessary implication.”  Opinion to Honorable Ella B. Bell, Executive Director, Alabama Family Trust, dated June 28, 2001, A.G. No. 2001-208, quoting Alabama Power Co. v. Director of Indus. Relations, 36 Ala. App. 218, 221, 54 So. 2d 786, 788 (1951).  

Recently, in Alabama Ins. Guaranty Association v. Mercy Med. Ass’n, 120 So. 3d 1063, 1068 (Ala. 2013), the Alabama Supreme Court discussed when provisions within a statute may be applied retroactively.  The Court stated the following:
[W]hether a statute may be applied retroactively turns on whether the statute affects substantive or procedural rights.  Substantive laws are those that create, enlarge, diminish, or destroy vested rights.  “Substantive law” is “[t]he part of law that creates, defines, and regulates the rights, duties and powers of parties,” as opposed to “adjective, procedural, or remedial law,” which is “‘favored by the courts, and [its] retrospective application is not obnoxious to the spirit and policy of the law,’ ” and which is “exemplified by [laws] that ‘ “impair no contract or vested right, [and do not disturb past transactions,] but preserve and enforce the right and heal defects in existing laws prescribing remedies.” ’ ”
Id. (internal citations omitted).  

Act 2014-106 does not disturb any substantive rights.  Instead, Act 2014-106 is remedial in nature and deals with matters of procedure with respect to monies that are accumulated in the copy-cost fund of the probate judge.  Further, no substantive rights are impaired by the expanded use of these funds.  Accordingly, it is the opinion of this Office that the pre-June 2014 copy-cost funds may be commingled and expended in the same manner as the post-June 2014 copy-cost funds that are to be expended in accordance with the provisions of Act 2014-106.  See, generally, Ex Parte Burks, 487 So. 2d 905, 907 (Ala. 1985).
CONCLUSION


The pre-June 2014 accumulated $1.00 copy-cost funds are now a part of the new expanded-use discretionary account created by remedial legislation passed by the Alabama Legislature in Act 2014-106.

I hope this opinion answers your question.  If this Office can be of further assistance, please contact Monet Gaines of my staff.

Sincerely,

LUTHER STRANGE
Attorney General

By:

BRENDA F. SMITH
Chief, Opinions Division
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