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Honorable Hawthorne Reed, Chairman
Bullock County Hospital Board
Post Office Box 663
Union Springs, Alabama  36089

Hospital Boards – Occupational Taxes – Referendum Election – County Commissions

Act 89-276, a local act applicable to Bullock County, authorizes the Bullock County Commission to impose an occupational tax.  

Dear Mr. Reed:

	This opinion of the Attorney General is issued in response to your request on behalf of the Board of Directors of the Bullock County Hospital.  


QUESTION

	May the Bullock County Commission re-impose the occupational tax authorized by Act 89-276 for the benefit of the Bullock County Hospital? 


FACTS AND ANALYSIS

	According to your request, Act 89-276 (“Act”) took effect in 1989.  The Act, specifically applicable to Bullock County, authorized the Bullock County Commission (“Commission”) to impose and remove an occupational tax of up to 1 percent for the benefit of the Bullock County Hospital.  The Act further provided for an “advisory referendum” at subsequent United States Presidential Elections for the purpose of determining “the wishes of the county citizens” for the continuation of the occupational tax.  

	After passage of the Act, the Commission imposed and collected the occupational tax for a short period of time.  The Commission has since removed the tax and no advisory referendums have been held regarding the occupational tax.  

	It is a well-established proposition of law that, as a political subdivision of the state, a county can exercise only that authority conferred on it by law. Brown v. Bd. of Educ. of Montgomery, 863 So. 2d 73, 76 (Ala. 2003).  Thus, the power of a county to tax must also be based upon an express legislative grant of authority.  Lightwave Technologies, LLC v. Escambia County, 804 So. 2d 176, 180 (Ala. 2001); see Brown, 863 So. 2d at 73 (Ala. 2003) (county prohibited from levying occupational tax by section 40-12-4(b) of the Code of Alabama where it did not have other legislative authority).  

	In the instant circumstance, the Act states the following, in part, as follows:

	The Bullock County Commission shall have the power and authority to levy and impose a license fee and to remove the same on account of compensation for personal services rendered at a rate not to exceed one percent (1%) which is measured by gross receipts derived from wages, salaries, commission and bonuses either paid to anyone in Bullock County or received by anyone in Bullock County who is engaged in any trade, occupation or profession according to . . . definitions and provisions [set forth in the Act].

1989 Ala. Acts No. 89-276, 432 (emphasis added).  Therefore, the Act granted the Commission the authority to impose an occupational tax.  The Act has not been repealed.  Moreover, the referendum called for by the Act is advisory.  Id. at 437.  Advisory referendums are nonbinding.  Opinion to Honorable Clarence P. Rhea, Attorney at Law, Attalla City Council, dated January 5, 1990, A.G. No. 90-00081.  Thus, the authority of the Commission to levy the tax is not dependent on the referendum.  If the county commission levies and imposes the tax, an advisory referendum must be held thereafter in accordance with section 14 of the Act to determine if the citizens of the county wish to continue the tax.  1989 Ala. Acts No. 89-276 at 437.


CONCLUSION

	Act 89-276, a local act applicable to Bullock County, authorizes the Bullock County Commission to impose an occupational tax.  

	I hope this opinion answers your question.  If this Office can be of further assistance, please contact Ben Baxley of my staff.

Sincerely,

LUTHER STRANGE
Attorney General
By:



BRENDA F. SMITH
Chief, Opinions Division
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