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Honorable Tommy Ragland

Madison County Judge of Probate

Madison County Court House

100 North Side Square

Huntsville, Alabama  35801

Tax Collectors – Supernumerary Status – Refunds – Interest – Contributions
A tax collector electing to withdraw his contributions to the supernumerary fund, pursuant to section 40-6-4 of the Code of Alabama, is not entitled to compounded interest thereon.  
Dear Judge Ragland:


This opinion of the Attorney General is issued in response to your request. 
QUESTION


Is a former tax collector electing to withdraw his contributions to the supernumerary fund entitled to compounded interest on his contributions?  
FACTS AND ANALYSIS


You state that you served as the Tax Collector of Madison County from October 1, 1985, until December 31, 2000. During your tenure, you paid a total of $41,501.54 into the supernumerary program and have elected to withdraw your contributions. 


The supernumerary program for tax collectors is set forth in sections 40-6-1 through 40-6-6 of the Code of Alabama. Ala. Code § 40-6-1 to 40-6-6 (2011).  Section 40-6-4 of the Code provides you the option to receive a refund of your contributions to the supernumerary fund in an amount equal to your total contributions. Id. The text of section 40-6-4 of the Code contains no reference to interest. Rather, the Code merely provides that the amount eligible for refund is “the total amount paid by him or her . . . .”  Id. 


The fundamental rule of construction is to ascertain and give effect to the intent of the Legislature in enacting the statute. Ex Parte Ala. Dep’t of Mental Health & Mental Retardation, 840 So. 2d 863, 867 (Ala. 2002). “The court looks for the legislative intent in the language of the act; that language may be explained; it cannot be detracted from or added to.” Ala. Indus. Bank v. State ex rel. Avinger, 286 Ala. 59, 62, 237 So. 2d 108, 110 (1970).  Because section 40-6-4 of the Code does not provide for the payment of interest upon withdrawal of contributions, it is not required by the statute.  

Moreover, this Office has previously addressed the claim of an elected official for interest on money due him from the county.  In an opinion to Honorable John Mark Tirey, this office stated the following: 


Section 8-8-8 of the Code of Alabama states as follows:  

     “All contracts, express or implied, for the payment of money, or other thing, or for the performance of any act or duty bear interest from the day such money, or thing, estimating it at its money value, should have been paid, or such act, estimating the compensation therefor in money, performed.”
Ala. Code § 8-8-8 (2002).


In applying this statute, three general rules have been laid out for determining the allowance of interest in Alabama: (1) the amount due must be certain; (2) the time when it is due must be certain; (3) the amount due and time of payment must be known to the debtor.  In this instance, it is undisputed that neither you, nor the county commission, were aware that statutory cost-of-living adjustments applicable to the circuit clerk’s salary had been adopted or that said enactments affected your compensation.  


Additionally, as discussed above, claims arising from employment relationships between a governmental entity and its employees are not contract claims.  Although not an employee, the sheriff’s relationship with the county commission, in this context, is created by law rather than contract. Section 8-8-8 of the Code applies strictly to contracts and does not apply to awards of back pay.  Accordingly, the county commission is not obligated to pay interest on any back pay that may be owed to you.
Opinion to Honorable John Mark Tirey, Sheriff of Walker County, dated October 30, 2012, A.G. No. 2013-009 (internal citations omitted). 

Similarly in this instance, the county has had no notice of its obligation to refund your contributions until you made appropriate demand therefore. Additionally, the relationship of the tax collector to the county commission, like that of the sheriff, is created by law rather than contract, and section 8-8-8 strictly applies to contracts. 


You suggest in your request that section 40-6-4 of the Code could be read in pari materia with section 12-17-147 of the Code to support an interpretation that you are entitled to interest on your refund. Section 12-17-147 provides that circuit clerks and registers withdrawing from their supernumerary program may elect “to have refunded his contributions plus accrued interest thereon . . .”  Ala. Code § 12-17-147 (2012).

In pari materia is a principle of statutory construction wherein statutes in conflict on the same subject matter are read together to determine the meaning and appropriate application of those statutes. Opinion to Honorable Billy R. Weathington Jr., St. Clair County Attorney, dated October 16, 2001, A.G. 2002-027. Because sections 40-6-4 and 12-17-147 of the Code apply to different subject matters, there is no conflict between the two. Thus, in pari materia does not apply. To the contrary, the fact that section 12-17-147 of the Code includes an interest provision for circuit clerks and registers is clear indication that, had the Legislature intended to provide such a provision for tax collectors, it would have done so. 
CONCLUSION


A tax collector electing to withdraw his contributions to the supernumerary fund pursuant to section 40-6-4 of the Code is not entitled to compounded interest thereon.  

I hope this opinion answers your question.  If this Office can be of further assistance, please contact Ben Baxley of my staff.

Sincerely,

LUTHER STRANGE
Attorney General

By:

BRENDA F. SMITH
Chief, Opinions Division
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