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Honorable Thomas L. Stewart

Attorney, Birmingham-Jefferson Civic Center

Waldrep, Stewart & Kendrick, LLC

2323 Second Avenue North

Birmingham, Alabama  35203
Sales Tax – Exemptions – Birmingham-Jefferson Civic Center – Construction – Jefferson County
The Birmingham-Jefferson Civic Center (“BJCC”) is a governmental entity as defined in Act 2013-205, which is codified in section 40-9-14.1 of the Code of Alabama.
Dear Mr. Stewart:


This opinion of the Attorney General is issued in response to your request on behalf of the Birmingham-Jefferson Civic Center.
QUESTION


Is the Birmingham-Jefferson Civic Center a governmental entity as defined in Act 2013-205?
FACTS AND ANALYSIS


The Birmingham-Jefferson Civic Center is a public corporation organized under Act 547 of the 1965 Regular Session of the Alabama Legislature.  This provision has been amended several times.  Amendment 280 of the Recompiled Constitution of Alabama exempts the BJCC from paying any taxes.

In your letter of request, you informed this Office of your concern regarding the definition of governmental entity as that term is used within Act 2013-205.  This act sets forth the exemption from sales and use tax for construction projects for certain governmental agencies.  Act 2013-205 is codified in section 40-9-14.1 of the Code.  Section 40-9-14.1(a) states as follows:

(a) For the purposes of this section, the term governmental entity means the State of Alabama and its political subdivisions, including a county, a municipality, and an industrial or economic development board or authority. A governmental entity shall also include an educational institution of any of the foregoing Alabama political subdivisions including a public college or university, a county or city board of education, and the State Board of Education.
Ala. Code § 40-9-14.1 (Supp. 2013).

During the 2013 legislative session, the Legislature enacted Act 2013-205, which amended section 40-9-14.1 of the Code.  In the drafting phase for this particular statute, the term “governmental entity” included “any governmental entity[,] . . . agency of a governmental entity, . . .  or authority of a governmental entity which is tax exempt from sales and use tax by virtue of its governmental status . . . ” Ala. Code § 40-9-14.1 (proposed language found in Act 2013-205).  Without similar language acknowledging an exemption for entities that are exempt from sales and use tax, you question whether the BJCC is entitled to a certificate of exemption for tax-exempt projects.

Pursuant to section 40-9-14.1(f) of the Code, the Department of Revenue (“Department”) is authorized to adopt rules to implement section 40-9-14.1 of the Code.  In November 2013, the Department of Revenue amended Administrative Rule 810-6-3-.77, which became effective in December 2013 and operative in January 2014.  

Of particular importance is the definition of “governmental entity” as used in subsection (1)(d) of this provision.  This rule gives additional information regarding the meaning to be subscribed to the term “authority” as used in section 40-9-14.1 of the Code.  The rule states that a governmental entity includes “other governmental agencies that are exempt from the payment of Alabama sales and use taxes . . . ”  Ala. Admin. Code r. 810-6-3-.77 (2014).  Accordingly, the Department still believes that the BJCC and other like entities are exempt entities pursuant to section 40-9-14.1 of the Code.  

Moreover, Alabama adheres to the statutory construction principle of ejusdem generis:  “[W]here words follow the enumeration of particular classes of persons or things, the general words will be construed as being applicable only to persons or things of the same nature or class as those enumerated.”  Ex parte Cobb, 703 So. 2d 871, 875 (Ala. 1996); Ex parte Emerald Mountain Expressway Bridge, LLC, 856 So. 2d 834, 842 (Ala. 2003).  “This rule is equally applicable when specific words follow general words.”  Ex parte Cobb, 703 So. 2d at 875 (emphasis added); see also, 2A Singer, Statutes and Statutory Construction, § 47.17 (7th ed. 2007).  Because the language of a particular class, i.e. nonpublic corporation governmental entities and public corporation governmental entities follows the “governmental entity” language in the statute, the language applies to entities included in that class.  As such, it is the opinion of this Office that the term “governmental entity,” as used in section 40-9-14.1(a), would include a public corporation, like the BJCC, that is exempt from state and local tax.
CONCLUSION


The Birmingham-Jefferson Civic Center is a governmental entity as defined in Act 2013-205, which is codified in section 40-9-14.1 of the Code.

I hope this opinion answers your question.  If this Office can be of further assistance, please contact Monet Gaines of my staff.

Sincerely,

LUTHER STRANGE
Attorney General

By:

BRENDA F. SMITH
Chief, Opinions Division
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