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Honorable Mark D. Ryan

Attorney, Crenshaw County 911 
   Board of Directors

Ryan & Wilkes

Post Office Box 1000

Bay Minette, Alabama  36507
Emergency Management Communications – Districts – Contracts – Competitive Bid Law – Requests for Proposals
The Crenshaw County E-911 Board (“Board”) has the authority to enter into a cooperative/collaborative agreement with similarly situated E-911 agencies and a third-party vendor, and expend funds in furtherance thereof, for the acquisition of a hosted internet protocol (“IP”) system agreement for the purpose of receiving and dispatching emergency “911” calls.

The Crenshaw County E-911 Board is authorized to receive and evaluate requests for proposals relating to a customized hosted software system that would be compliant with the specifications for the Alabama Next Generation Emergency Network (“ANGEN”) specifications, if the Board determines that the purchase of a system of this nature involves a high degree of professional skill; custom software; or contractual services of personal property that is impossible to award by competitive bidding; or contractual services having an impact on the security or safety of persons, structures, facilities, or infrastructures.
Dear Mr. Ryan:


This opinion of the Attorney General is issued in response to your request on behalf of the Crenshaw County 911 Board of Directors.
QUESTIONS

(1)  Does the Board possess the authority to enter into a cooperative/collaborative agreement with similarly situated E-911 agencies and a third-party vendor, and expend funds in furtherance thereof, for the acquisition of a hosted internet protocol (IP) system agreement for the purpose of receiving and dispatching emergency “911” calls?

(2) Because of the unique and complex requirements of a customized hosted ANGEN service requiring the creation, implementation, customization, development, and maintenance of an interoperable system across and interfacing with many E-911 agencies, including the interface with the Alabama Supercomputer Authority (“ASA”) network, to deliver emergency 911 calls seamlessly, effectively, and with coordinated redundancy requiring a high degree of skill, knowledge, experience, and technological expertise where the personality and skill sets of the individuals play a decisive part in the effectiveness of the system, is the Board (in cooperation with other participating boards) authorized to receive and evaluate submittals pursuant to a request for proposal from qualified vendors without complying with the competitive bid process?
FACTS AND ANALYSIS


In your letter of request, you informed this Office that the Crenshaw County E-911 Board is considering the possibility of entering into a collaborative agreement with several other similarly situated E-911 agencies to provide a hosted E-911 internet-based dispatching service.  The other Emergency Communication Districts (“ECD”) that would be involved in the agreement include: Butler County, Chilton County, Coffee County, Covington County, Dale County, Geneva County, Henry County, Houston County, Monroe County, and the cities of Daleville and Enterprise.  This collaborative seeks to design a cloud-hosting E-911 system that would seamlessly integrate with the systems presently being used in the other counties while utilizing the Alabama Super Computer as a means for relaying information to the various agencies that form the collaborative.  This new type of E-911 cloud-hosted dispatch system is referred to as the Alabama Next Generation Emergency Network.  Aspects of this system would allow the public to request emergency assistance through submission of text messages, videos, and pictures. 

In your letter of request, you further informed this Office of the following:


The continuing growth of wireless, Voice over Internet Protocol (“VOIP”), as well as the need for automated methods to manage the workflow support and increasing need for interoperability in reporting requirements are all key considerations.  The intent is to purchase and/or lease equipment physically located near the ASA, as well as the various ECD locations, and to provide AGEN routing facilities in a secure facility.  One key objective in this process will be a substantial reduction in highly expensive and duplicative equipment for the multiple emergency communication agencies.  Additionally, the proposed network will provide a much higher degree of interoperability among agencies and utilize advanced technological resources available today.


This is the first known multiagency E-911 collaborative effort of the scale proposed within the State of Alabama.  Because of the highly customized and complex assimilation of systems and connectivity, including GIS mapping, wireless connectivity, data management, etc., that is required for reliable and effective implementation, a great deal of unique and individualized professional design and support will be required.  In reviewing previous Attorney General’s opinions regarding the application of the Alabama competitive bid law requirements, there have been several opinions issued providing for a request-for-proposal approach under such circumstances.


Emergency 911 boards are established pursuant to sections 11-98-1 through 11-98-15 of the Code of Alabama.  Ala. Code §§ 11-98-1 to 11-98-15 (Supp. 2013).  Initially, you question whether the Crenshaw County E-911 Board has the authority to enter into a cooperative/collaborative agreement with similarly situated E-911 agencies and a third-party vendor to expend funds for the acquisition of a hosted internet protocol (IP) system that would receive and dispatch emergency “911” calls.  This Office has previously determined that E-911 boards are authorized to enter into contracts among themselves to provide dispatch services to the public.  See, generally, Opinion to Honorable H. Dean Buttram, Jr., Attorney, Cherokee County Commission, dated February 24, 1994, A.G. No. 94-00087; opinion to Honorable George W. Ponder, III, Chairman, Cullman County E-911, dated February 24, 1993, A.G. No. 93-00133.  

Purchases by emergency 911 boards are required to be competitively bid pursuant to sections 41-16-50 through 41-16-63 of the Code of Alabama.  Ala. Code §§ 41-16-50 to 41-16-63 (Supp. 2013).  Section 41-16-50(b) of the Code authorizes collaborative or joint purchasing or bidding arrangements.  Ala. Code § 41-16-50(b) (Supp. 2013).  Any such arrangements are still subject to all the terms and conditions of article 3 of title 41.  Section 41-16-50(b) states as follows:

The governing bodies of two or more contracting agencies, as enumerated in subsection (a), or the governing bodies of two or more counties, or the governing bodies of two or more city or county boards of education, may provide, by joint agreement, for the purchase of labor services, or work, or for the purchase or lease of material, equipment, supplies, or other personal property for use by their respective agencies.  The agreement shall be entered into by similar ordinances, in the case of municipalities, or resolutions, in the case of other contracting agencies, adopted by each of the participating governing bodies, which shall set forth the categories of labor, services, or work, or for the purchase or lease of materials, equipment, supplies, or other personal property to be purchased, the manner of advertising for bids and the awarding of contracts, the method of payment by each participating contracting agency, and other matters deemed necessary to carry out the purposes of the agreement.  Each contracting agency’s share of expenditures for purchases under any agreement shall be appropriated and paid in the manner set forth in the agreement and in the same manner as for other expenses of the contracting agency.  The contracting agencies entering into a joint agreement, as herein permitted, may designate a joint purchasing or bidding agent, and the agent shall comply with this article.  Purchases, contracts, or agreements made pursuant to a joint purchasing or bidding agreement shall be subject to all terms and conditions of this article.
Ala. Code § 41-16-50(b) (Supp. 2013).


Based on the foregoing, section 41-16-50(b) authorizes the collaborative purchasing agreement that is contemplated in your initial inquiry.  As such, it is the opinion of this Office that the Crenshaw County E-911 Board may enter into a collaborative agreement with similarly situated E-911 agencies and a third party vendor, and expend funds in furtherance thereof, for the acquisition of a hosted internet protocol system agreement for the purpose of receiving and dispatching emergency “911” calls.

Next, you question whether your group or collaborative is authorized to receive and evaluate proposals from qualified vendors pursuant to a request for proposal as opposed to the invitation to bid or competitive bid process.  Section 41-16-72 of the Code authorizes the procurement of professional services by the state and other instrumentalities of the state through a competitive solicitation process, which is commonly referred to as the request for proposal or RFP process.  Ala. Code § 41-16-72 (Supp. 2013).  
Although E-911 entities are “political and legal subdivisions of the state,” as noted in sections 11-98-2 and 11-98-4 of the Code, such statutory language should not be interpreted as deeming or considering such entities to be state agencies or instrumentalities of the state.  See, generally, Wassman v. Mobile County Commc’s Dist., 665 So. 2d 941 (Ala. 1995) (determining that a communications district established pursuant to section 11-98-1, et seq., was not an agency of the state for civil liability purposes, but instead, a governmental entity subject to the statutory damages cap in section 11-98-3 of the Code).  Because E-911 entities are not state agencies or instrumentalities of the state, procurement of services through section 41-16-72 of the Code is not applicable.


The foregoing notwithstanding, local governmental entities that are exempt from the competitive bid process may engage in the RFP process.  Accordingly, the question is whether the E-911 boards are exempt from the competitive bid process as set forth in section 41-16-50 of the Code with respect to the contemplated purchase.  Previously, this Office has determined the following: 

(1) Contracts for professional services are exempt from competitive bidding pursuant to section 41-16-51(a)(3).  Opinion to Honorable Guy F. Gunter, III, Attorney, City of Opelika, dated September 9, 2005; A.G. No. 2005-192; Anderson v. Fayette County Bd. of Educ., 738 So. 2d 854 (Ala. 1999); 

(2) Custom software, i.e., software that requires substantial creative work by a professional to comply with unique specifications or software built to the specifications of the buyer, is exempt from the Competitive Bid Law pursuant to section 41-16-51(a)(11), if the local entity determines that the software is custom.  Opinion to Honorable Gary C. Sherrer, Attorney, Houston County Commission, dated March 16, 1999, A.G. No. 99-00139, opinion to Honorable Robert W. Ennis, IV, Attorney, City of Tuscaloosa, dated October 21, 1993, A.G. No. 94-00023; 

(3) Contractual services and purchases that, by their very nature, are impossible to award by competitive bidding pursuant to section 41-16-51(a)(13).  Opinion to Honorable Lawrence T. Oden, Mayor, City of Mountain Brook, dated August 12, 2003, A.G. No. 2003-213 (determining that a development agreement was not subject to the Competitive Bid Law); and 

(4) Contractual services related to the security plans or having an impact on the safety and security of persons are exempt from competitive bidding pursuant to section 41-16-51(a)(15).  Opinion to Honorable E. Shane Black, Attorney, Limestone County Communications District 911, dated March 10, 2014, A.G. No. 2014-047; opinion to Honorable Howard Keeton, Chairman, Tennessee Valley Youth Services Board II, dated June 15, 2009, A.G. No. 2009-081. 

Based on the information provided, the contemplated purchase may be exempt from requirements of the Competitive Bid Law pursuant to subsections (a)(3), (a)(11), (a)(13), or (a)(15) of section 41-16-51of the Code.  If the boards determine that the contract at issue involves individuals possessing a high degree of professional skill where the personality of the individual plays a decisive part; custom software; or contractual services of personal property that, by [its] very nature, are impossible to award by competitive bidding; or contractual services and purchases of products having an impact on the security or safety of person, structures, facilities, or infrastructures, then the purchase may be made without competitive bidding.  Thus, the Board would be authorized to solicit requests for proposals.

This Office notes that the Competitive Bid Law applies to both the purchase or the lease of material, equipment, supplies, or other personal property.  Ala. Code § 41-16-50 (Supp. 2013).  As such, whether the items are leased or purchased by the E-911 boards, such procurement is contemplated by this opinion.

CONCLUSION


The Crenshaw County E-911 Board has the authority to enter into a cooperative/collaborative agreement with similarly situated E-911 agencies and a third-party vendor, and expend funds in furtherance thereof, for the acquisition of a hosted internet protocol (IP) system agreement for the purpose of receiving and dispatching emergency “911” calls.


The Crenshaw County E-911 Board is authorized to receive and evaluate requests for proposals relating to a customized hosted software system that would be compliant with the specifications for the Alabama Next Generation Emergency Network, if the Board determines that the purchase of a system of this nature involves a high degree of professional skill; custom software; or contractual services of personal property that is impossible to award by competitive bidding; or contractual services having an impact on the security or safety of persons, structures, facilities, or infrastructures.


I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Monet Gaines of my staff.

Sincerely,

LUTHER STRANGE
Attorney General

By:

BRENDA F. SMITH
Chief, Opinions Division
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