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Honorable Dale Segrest

Attorney, Town of Franklin

The Segrest Law Firm

301 King Street

Post Office Box 780791

Tallassee, Alabama  36078-0791
Municipalities – Utility Boards – Sewers – Franchises – Macon County
The Utility Board of the City of Tuskegee may not construct sewer lines for the transmission of sewage from the City of Tuskegee to a sewage disposal facility through the town limits and police jurisdiction of the Town of Franklin without the permission of the Town of Franklin.
Dear Mr. Segrest:


This opinion of the Attorney General is issued in response to your request on behalf of the Town of Franklin.
QUESTION


Does the Utility Board of the City of Tuskegee (“UBT”) have authority to construct sewer lines for the transmission of sewage from the City of Tuskegee to a sewage disposal facility through the town limits and police jurisdiction of the Town of Franklin (“Town”) without the permission and over the objections of the Town of Franklin?
FACTS AND ANALYSIS


According to your request, the UBT is a municipal corporation organized pursuant to section 11-50-310, et seq., of the Code of Alabama by the City of Tuskegee.  Ala. Code §§ 11-50-310 to 11-50-324 (2008, Supp. 2013).  The UBT has plans to expand and improve its sewage disposal system.  The proposed plan for expansion includes the transmission of sewage from Tuskegee through the police jurisdiction and municipal limits of the Town.  In addition to providing municipal services within the municipal limits, the Town also provides various services and regulations within the police jurisdiction of the Town. The Town has not granted permission to UBT to expand into the police jurisdiction or corporate limits of the Town.

This Office has previously addressed this issue in an opinion to Honorable Gregory A. Nicholas, Attorney, Town of Good Hope, dated January 27, 2004, A.G. No. 2004-063.  Therein, this Office stated the following:

Section 220 of the Alabama Constitution prohibits the use of a municipality’s streets without the consent of the municipality.  This section states as follows:

“No person, firm, association, or corporation shall be authorized or permitted to use the streets, avenues, alleys, or public places of any city, town, or village for the construction or operation of any public utility or private enterprise, without first obtaining the consent of the proper authorities of such city, town, or village.”
Ala. Const. art. XII, § 220.


The Alabama Supreme Court has stated that this section allows a city to control its streets by guaranteeing that the city has at least a veto power over what may be placed on its streets.  The consent required by this section has been held to be a franchise.  Thus, this provision of the Alabama Constitution prohibits the City of Cullman from constructing and operating a utility system within the corporate limits of the Town of Good Hope and using the public streets and public places within the Town of Good Hope, unless Good Hope has granted Cullman a franchise to use the public streets and public places in Good Hope for a utility system.

Id. at 2 (internal citations omitted).  The Alabama Supreme Court has recently reiterated this principle.  See Town of Boligee v. Green County Water and Sewer Authority, 77 So. 3d 1166 (Ala. 2011) (mayor not authorized to consent to construction of waterline where town council never authorized agreement).  

Additionally, “[a]ll cities and towns in this state shall have the power to maintain the health and cleanliness of the city or town within its limits and within the police jurisdiction thereof.”  Ala. Code § 11-47-130 (2008) (emphasis added).  Moreover, section 11-50-55 of the Code states as follows:

     All cities and towns of this state shall have the power to regulate privies, water closets, and septic tanks and the construction thereof and to compel the installation of same and to regulate the connection of such water closets with such septic tanks or with the sewerage system of the city or town . . . . 
Ala. Code § 11-50-55 (2008).  “It is clear from the above statutory provisions that the City had the authority to adopt ordinances to regulate and control sanitation within its police jurisdiction in order to preserve and protect . . . the public health.”  Peak v. City of Tuscaloosa, 73 So. 3d 5, 14 (Ala. Crim. App. 2011).  Accordingly, UBT must obtain the consent of the Town to construct sewer lines within the town limits and police jurisdiction of the Town.
CONCLUSION


The Utility Board of the City of Tuskegee may not construct sewer lines for the transmission of sewage from the City of Tuskegee to a sewage disposal facility through the town limits and police jurisdiction of the Town of Franklin without the permission of the Town of Franklin.



I hope this opinion answers your question.  If this Office can be of further assistance, please contact Ben Baxley of my staff.

Sincerely,

LUTHER STRANGE
Attorney General

By:

BRENDA F. SMITH
Chief, Opinions Division
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