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Honorable Hugh B. McCall, Director
Alabama Department of Public Safety

Post Office Box 1511

Montgomery, Alabama 36102-1511

Driver’s License – Driving Under Influence – Pardons and Paroles – Revocation

The Director of Public Safety may not revoke a driver’s license based upon the conviction for which a valid pardon has been granted.
Dear Colonel McCall:


This opinion of the Attorney General is issued in response to your request.

QUESTION


What effect does a pardon restoring all civil and political rights have on the actions of the Director of Public Safety revoking a driver’s license based upon the conviction for which the pardon has been granted? 

FACTS AND ANALYSIS


In your letter of request, you informed this Office that the Alabama Board of Pardons and Paroles has recently granted a pardon to an individual for two felony DUI convictions.  You note that section 32-5A-191(h) of the Code of Alabama requires the Director to revoke the driver’s license of a person for a period of five years for each felony conviction.  You question what effect the pardon has on your ability to revoke the license of this individual.  


You informed this Office that the pardon appeared to restore the civil and political rights of the individual.  You stated that the pardon reads as follows:

Ordered that a pardon be granted to the above named as a result of the above stated conviction(s), and it is further ordered that all civil and political rights which were forfeited as a result of the aforesaid conviction(s) other than those rights specifically excluded by the terms of this certificate be and they are hereby restored.

This pardon does not relieve the recipient from the effects of the Habitual Offender Act as contained in the Alabama Code.  


Section 32-5A-191(h) of the Code of Alabama states as follows:


(h) On a fourth or subsequent conviction, a person convicted of violating this section shall be guilty of a Class C felony and punished by a fine of not less than four thousand one hundred dollars ($4,100) nor more than ten thousand one hundred dollars ($10,100) and by imprisonment of not less than one year and one day nor more than 10 years. Any term of imprisonment may include hard labor for the county or state, and where imprisonment does not exceed three years confinement may be in the county jail. Where imprisonment does not exceed one year and one day, confinement shall be in the county jail. The minimum sentence shall include a term of imprisonment for at least one year and one day, provided, however, that there shall be a minimum mandatory sentence of 10 days which shall be served in the county jail. The remainder of the sentence may be suspended or probated, but only if as a condition of probation the defendant enrolls and successfully completes a state certified chemical dependency program recommended by the court referral officer and approved by the sentencing court. Where probation is granted, the sentencing court may, in its discretion, and where monitoring equipment is available, place the defendant on house arrest under electronic surveillance during the probationary term. In addition to the other penalties authorized, the Director of Public Safety shall revoke the driving privilege or driver's license of the person convicted for a period of five years and the offender shall be required to have an ignition interlock device installed and operating on the designated motor vehicle driven by the offender for a period of five years from the date of issuance of a driver's license indicating that the person's driving privileges are subject to the condition of the installation and use of a certified ignition interlock device on a motor vehicle.

The Alabama habitual felony offender law shall not apply to a conviction of a felony pursuant to this subsection, and a conviction of a felony pursuant to this subsection shall not be a felony conviction for purposes of the enhancement of punishment pursuant to Alabama's habitual felony offender law.
Ala. Code § 32-5A-191(h) (2010) (emphasis added).


Specifically, you question whether such a pardon exonerates the person from any guilt, relieves the person from having to serve any portion or remainder of a sentence, or restores the person to his position as though the criminal act had never occurred.  


Previously, in addressing the effect of a pardon, this Office relied upon the latest expression of the Supreme Court of Alabama on this matter, which was found in Ex parte Casey, 852 So.2d 175 (Ala. 2002).  See opinion to Honorable Callie T. Dietz, Administrative Director of Courts, Administrative Office of Courts, dated October 3, 2007, A.G. No. 2008-005.

In Ex parte Casey, the Court reinstated State ex rel. Sokira v. Burr, 580 So. 2d 1340 (Ala. 1991), as the controlling precedent, and determined that a pardon blots out the existence of guilt with respect to the pardoned convictions and makes the person an innocent man. Casey at 181.  The Court, in Casey, quoting the Sokira court, noted the following:

A pardon reaches both the punishment prescribed for the offense and the guilt of the offender; and when the pardon is full, it releases the punishment and blots out the existence of the guilt, so that in the eye of the law the offender is as innocent as if he had never committed the offense . . .  [I]t removes the penalties and disabilities, and restores him to all his civil rights; it makes him, as it were, a new man, and gives him a new credit and capacity.  

There is only this limitation to its operation; it does not restore offices forfeited, or property or interests vested in others in consequences of the conviction and judgment.

Ex parte Casey, 852 So.2d at 178 (internal citations omitted).

Pursuant to Ex parte Casey, a valid pardon would erase any indication of guilt on the part of the offender, as well as release the offender from any prescribed punishment.  Accordingly, the Department of Public Safety would not be authorized to revoke the driver’s license of the offender.

CONCLUSION


The Director of Public Safety may not revoke a driver’s license based upon the conviction for which a valid pardon has been granted.

I hope this opinion answers your question.  If this Office can be of further assistance, please contact Monet Gaines of my staff.

Sincerely,

LUTHER STRANGE
Attorney General

By:

BRENDA F. SMITH

Chief, Opinions Division
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