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Honorable Courtney R. Potthoff

Attorney, City of Eufaula

Williams, Potthoff, Williams & Smith, L.L.C.

Post Office Box 880

Eufaula, Alabama  36072-0880
Municipalities – Public Purpose – Parks and Recreation – Maintenance – Police Jurisdiction – Taxes – Barbour County
The City of Eufaula may enter into an agreement with the U.S. Army Corps of Engineers (“Corps”) to provide trash removal, janitorial services, mowing, landscaping, nominal maintenance, and surveillance for a park and campground that is owned by the Corps and is located in the city’s police jurisdiction.  

The agreement would not obligate the city to provide such services throughout the police jurisdiction.
Dear Mrs. Potthoff:


This opinion of the Attorney General is issued in response to your request on behalf of the Eufaula City Council.
QUESTIONS

Can the City of Eufaula enter into an agreement with the U.S. Army Corps of Engineers to provide trash removal, janitorial services, mowing, landscaping, nominal maintenance, and surveillance for White Oak Day Use Park and White Oak Campground in the city’s police jurisdiction?  If so, will the city be obligated to provide the same services to other residents or businesses located in the police jurisdiction?
FACTS AND ANALYSIS


Your request states as follows:


The U.S. Army Corps of Engineers owns and manages [White Oak Day Use Park and White Oak Campground] used for public recreation in Barbour County.


. . .


The parks are primarily used for recreational camping, boat launching, and bank fishing.  The greatest demand is during the summer, but the facilities are used during the winter.  The City of Eufaula wants to enter into an agreement to provide equipment, labor, and materials for the care of these public areas in order to keep the parks open during the winter because of their positive economic impact on the city. . . .


The parks are located in the police jurisdiction of the city, but outside the corporate limits.  Currently, the city does not provide any services to the areas located outside its corporate limits, nor does it collect taxes or fees from residents or businesses located in the police jurisdiction.


. . .


The parks are scheduled to close October 1, 2013.


This Office addressed a similar issue in an opinion to Honorable E. Shane Black, Attorney, City of Pinson, dated January 22, 2009, A.G. No. 2009-033.  That opinion concluded that the City of Pinson could contract with a third party to dispose of solid waste from, and provide maintenance for, a nature preserve owned by the state and county and located within the corporate limits.  The Pinson opinion reasoned, in part, as follows:

Regarding the Turkey Creek Nature Preserve, . . . [s]ection 11-47-130 of the Code of Alabama authorizes municipalities to “maintain the health and cleanliness of the city or town within its limits and within the police jurisdiction thereof.”  Ala. Code § 11-47-130 (1992) (emphasis added).  Section 11-47-19 of the Code of Alabama authorizes municipalities to “establish, lay out and improve public grounds, parks and boulevards.”  Ala. Code § 11-47-19 (1992) (emphasis added).  Municipalities can enter into contracts in furtherance of governmental purposes.  Ala. Code § 11-40-1 (1989); Wilkins v. Dan Haggerty & Associates, Inc., 672 So. 2d 507 (Ala. 1995).

Section 93 of article IV of the Recompiled Constitution of Alabama prohibits the state from lending money or credit in aid of a private person, association, or corporation.  Ala. Const. art. IV, § 93 (amends. 1, 12, 58).  Section 94 of article IV of the Recompiled Constitution of Alabama likewise prohibits a town from granting money or other thing of value in aid of a private individual, corporation, or association.  Ala. Const. art. IV, § 94 (amends. 112, 558).  These constitutional prohibitions, however, apply to the granting of public funds to private entities.  They do not apply to the granting of public funds to other governmental entities.  See the following opinions:

· Honorable Donald B. Sweeney, Jr., Attorney, Alabama Institute for the Deaf and Blind, dated June 24, 2008, A.G. No. 2008-098; 

· Honorable Robert L. Potts, President, University of North Alabama, and Honorable William T. Musgrove, III, City Attorney, City of Florence, dated April 8, 2004, A.G. No. 2004-116; 

· Honorable Lawrence M. Wettermark, Mobile County Attorney, dated November 3, 1999, A.G. No. 2000-025; 

· Honorable William D. Owings, Attorney, Town of West Blocton, dated July 21, 1998, A.G. No. 98-00180.  


As previously stated, the Preserve is owned by the Alabama Forever Wild Program and Jefferson County, a public entity.  Ownership of the Forever Wild part of the Preserve is also by a public entity.  Section 219.07 of article XI of the Recompiled Constitution of Alabama (Amendment 543) provides for the transfer of land dedicated as natural area preserves to the state.  Ala. Const. art. XI, § 219.07(12) (amend. 543).  “Title to the property acquired from funds in the Forever Wild Land Trust shall be held in the Alabama Trust Fund for the State of Alabama.”  Ala. Const. art. XI, § 219.07(7)(c) (amend. 543).  
Id. at 4-5 (emphasis in original & emphasis added).  See also opinion to Honorable Lee Warner, Executive Director, Alabama Historical Commission, dated October 26, 1999, A.G. No. 2000-014 (Alabama Historical Commission could make capital improvements to property it leased from the General Services Administration of the federal government).  Consistent with the Black opinion, the city has general authority to contract for park trash removal, janitorial services, mowing, landscaping, nominal maintenance, surveillance, and may do so to benefit a park of another governmental entity without running afoul of section 94.

Regarding the areas to which this authority extends, as noted above, the health and cleanliness power of section 11-47-130 specifically applies to “the police jurisdiction.”  Ala. Code § 11-47-130 (2008).  Moreover, “[p]ursuant to ALA. CODE § 11-81-141(a)(1) and (2) (1975), a municipality may improve, operate, and maintain any undertaking outside of its corporate limits.”  Opinion to Honorable Timothy B. Coe, Mayor, Town of Wedowee, dated July 25, 1997, A.G. No. 97-00234 at 2.  The definition of “undertaking” includes “parks.”  Ala. Code § 11-81-140(1)(a) (2008).  This Office has stated that, under these provisions, a municipality is authorized to purchase property and locate municipal facilities there, even if the property is in an adjoining municipality.  Opinion to Honorable Michael G. Kendrick, Attorney, City of Homewood, dated April 24, 2002, A.G. No. 2002-214.  Accordingly, the city may exercise this general authority over public parks in the police jurisdiction.

Finally, this Office has explained the provision of services in the police jurisdiction as follows:

In [an opinion to Honorable Dave Thomas, Member, House of Representatives, dated October 22, 1998, A.G. No. 99-00019], we opined that, if no tax revenue is collected in the police jurisdiction, absent a contract, a municipality has no legal obligation to continue to provide fire protection or any other services of any kind in the police jurisdiction. Id.; Opinion to A. Victor Guarisco, Mayor, City of Daphne, dated April 30, 1987, A.G. No. 87-00160; Opinion to Honorable Robert M. Field, District Attorney of Calhoun County, dated June 30, 1981, A.G. No. 81-00442.  Although there is no affirmative duty for a municipality to provide fire and police protection services in the police jurisdiction, if revenue is collected in the police jurisdiction, the revenue must be expended for services in the police jurisdiction.  Opinion to Honorable Roger W. Kirby, City Attorney, City of Gadsden, dated May 23, 1980, A.G. No. 80-00375.   
Opinion to Honorable John Thompson, City Clerk, City of Andalusia, dated February 9, 2007, A.G. No. 2007-044 at 3 (emphasis added).  Therefore, as the City of Eufaula does not collect taxes in the police jurisdiction, it would only be obligated to provide services there according to the terms of the agreement with the Corps of Engineers.

CONCLUSION


The City of Eufaula may enter into an agreement with the U.S. Army Corps of Engineers to provide trash removal, janitorial services, mowing, landscaping, and nominal maintenance for a park and campground that is owned by the Corps and is located in the city’s police jurisdiction.  


The agreement would not obligate the city to provide such services throughout the police jurisdiction.

I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Ward Beeson of my staff.

Sincerely,

LUTHER STRANGE
Attorney General

By:

BRENDA F. SMITH
Chief, Opinions Division
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