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September 9, 2013
Honorable Timothy Prevatt

Mayor, Town of Avon

Post Office Box 462

Ashford, Alabama  36312
Municipalities – Surplus Property – Employees, Employers, Employment – Leases – Conflicts of Interest – Houston County
A town may lease surplus real property to a non-employee, or to an employee who does not participate in the discussion of the consideration of the lease by the town council, for rent in an amount determined by the council to be adequate consideration.
Dear Mayor Prevatt:


This opinion of the Attorney General is issued in response to your request on behalf of the Town of Avon.
QUESTION


May the Town of Avon lease land to an employee or non-employee for fair market value if the property is found to be no longer necessary for municipal purposes?
FACTS AND ANALYSIS


Section 11-43-12 of the Code of Alabama prohibits an officer or employee of a municipality from being “directly or indirectly interested in any work, business or contract, the expense, price or consideration of which is paid from the treasury . . . .”  Ala. Code § 11-43-12 (2008) (emphasis added).  The statute limits its application to employees and does not include non-employees.  


While the town is free to lease to a non-employee
, leasing to an employee requires a closer analysis.  This Office has explained that the source of funds must also be considered in a section 11-43-12 analysis.  Opinion to Honorable Barbara Walden, City Clerk/Treasurer, City of Boaz, dated September 27, 2004, A.G. No. 2004-223.  That opinion concluded that a city council member’s mother-in-law could contract with a nonprofit organization to renovate a building for a community center, although she would be paid from funds donated to the nonprofit by the city.  The Walden opinion reasoned that “[t]his section applies to contracts paid for with public funds, not funds of a private organization.”  Id. at 3.  Similarly, in a lease or sale of land by a city to an employee, payment is made, not from the municipal treasury, but from the employee’s funds.  Therefore, this Office has repeatedly stated that a city may sell real property to the mayor and a council member if they do not participate in the discussion of and do not vote on the sale.  Opinions to Honorable Jeffrey C. Smith, Attorney, Town of Brookwood, dated March 29, 2002, A.G. No. 2002-192; Honorable Keith A. Howard, City Attorney, Town of Wetumpka, dated October 19, 1998, A.G. No. 99-00008; Honorable Billy J. Blackmon, Mayor, City of Ozark, dated May 28, 1993, A.G. No. 93-00194; Honorable J. E. White, Mayor, Town of Hayden, dated June 10, 1988, A.G. No. 88-00327; Honorable C. P. Guin, Mayor, Town of Guin, dated March 22, 1974.  Consistent with these opinions, the town may lease to an employee under the same restrictions.

The leasing of municipal property is governed by section 11-47-21 of the Code of Alabama, which states as follows:


The governing body of any city or town in this state may, by ordinance to be entered on its minutes, lease any of its real property not needed for public or municipal purposes, and a lease made by the mayor in accordance with such ordi​nance shall be binding for the term specified in the lease, not to exceed a period of 99 years; provided, that in counties having a population of not less than 225,000 and not more than 400,000 inhabitants according to the most recent federal decennial census, such limitation of the term to a period of 99 years shall not apply to any oil, gas or mineral lease made in accordance with such ordinance.

Ala. Code § 11-47-21 (2008) (emphasis added).

This Office has stated that the rent charged under this section must be the fair market rate.  Opinions to Honorable Troy Ford, Mayor, Town of West Jefferson, dated January 5, 2009, A.G. No. 2009-028; Honorable Charles E. Osborne, Mayor, City of Talladega, dated April 5, 2002, A.G. No. 2002-202.  Those opinions, however, did not consider section 94 of article IV of the Recompiled Constitution of Alabama, which prohibits a municipality or county from granting money or other thing of value in aid of a private individual, corporation, or association.  Ala. Const. art. IV, § 94 (amends. 112, 558).  Section 93 of article IV of the Recompiled Constitution of Alabama likewise prohibits the state from lending money or credit in aid of a private person, association, or corporation.  Ala. Const. art. IV, § 93 (amends. 1, 12, 58). 

In a long line of opinions set forth below, this Office applied section 94 to leases and conveyances, emphasizing that the governmental entity determines whether the consideration is fair and adequate:
· Honorable Clay Tinney, Counsel, City of Roanoke, dated February 29, 2012, A.G. No. 2012-041; 
· Honorable Douglas C. Martinson, II, Attorney, Town of Triana, dated January 25, 1999, A.G. No. 99-00093; 
· Honorable George H. Howell, Attorney, City of Prattville, dated March 11, 1998, A.G. No. 98-00111; 
· Honorable Jerry Lacey, Chairman, Fayette County Commission, dated January 31, 1997, A.G. No. 97-00097; 
· Honorable Manley L. Cummins, III, Attorney, City of Daphne, dated December 13, 1995, A.G. No. 96-00065; 
· Honorable F. Lenton White, Attorney, City of Dothan, dated April 28, 1995, A.G. No. 95-00204.  

The White opinion explained the rationale of these opinions as follows:

Although the City is prohibited by Section 94 of the Constitution from giving away property in the absence of a public purpose, this prohibition is not applicable to a commercial contract with mutual benefits to the parties and a consideration on both sides.  Rogers v. City of Mobile, 277 Ala. 261, 169 So.2d 282 (1964).  The Alabama Supreme Court has upheld both leases and conveyances of property by municipalities without requiring the municipality to prove that it has received fair market value for the property.  Dothan Area Chamber of Commerce v. Shealy, 561 So.2d 515 (Ala. 1990); O’Grady v. City of Hoover, 519 So.2d 1292 (Ala. 1987).  The Shealy case involved the lease of property by the City to the Dothan Area Chamber of Commerce for the placement of a visitor’s welcome and information center.  The City received a rent of $1,000.00 per year.  The Supreme Court refused to inquire into the adequacy of the consideration, leaving that determination to the judgement of the City’s duly-elected officials.
Id. at 4 (emphasis added).

The Ford and Osborne opinions are overruled to the extent that they conflict with this opinion.  This Office does not opine on ethical issues and advises you to seek an opinion from the Alabama Ethics Commission.
CONCLUSION


A town may lease surplus real property to a non-employee, or to an employee who does not participate in the discussion of the consideration of the lease by the town council, for rent in an amount determined by the council to be adequate consideration.

I hope this opinion answers your question.  If this Office can be of further assistance, please contact Ward Beeson of my staff.

Sincerely,

LUTHER STRANGE
Attorney General

By:

BRENDA F. SMITH
Chief, Opinions Division
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