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Honorable Frank W. White


Director, Alabama Historical Commission

468 South Perry Street

Montgomery, Alabama  36130-0900
Historical Commission – Real Property – Historic Buildings and Sites 
The Alabama Historical Commission (“Commission”) may sell unused parcels of the Old Cahawba Archaeological Park, provided the Commission finds that the proposed sale furthers the lawful objectives of the Alabama Historical Commission. 

Dear Director White:


This opinion of the Attorney General is issued in response to your request.   
QUESTION


May the Alabama Historical Commission sell unused parcels of the Old Cahawba Archeological Park (“Cahawba”)?
FACTS AND ANALYSIS


According to your request, the Commission is considering the sale, in fee simple, of four state owned lots and the surrounding rights-of-ways in unused sections of Cahawba.  These parcels were given to the Commission some years ago.  Although these parcels lacked the historical significance of other areas of Cahawba, the Commission hoped that these properties could someday be included in a larger plan for the development of an historic attraction and archaeological preserve.  Recent restraints on state funding, however, have required the Commission to question whether such a development is realistic in the foreseeable future.  Accordingly, the Commission requests the guidance of this Office as to whether the Commission has the statutory authority to sell these parcels.  


The Cahawba Historical Site is “under the jurisdiction and control of the Alabama Historical Commission . . . .”  Ala. Code § 41-9-251 (Supp. 2012).  The Commission has “full authority to develop, renovate, preserve, maintain, operate, exhibit, and publicize the Cahawba Historical Site in accordance with the powers and responsibilities of the commission.”  Id. (emphasis added).  The Commission may acquire “title, possession or control” of properties therein, and may acquire by “purchase, . . . gift . . . or otherwise, lands and rights in land . . . adjacent to or in the immediate vicinity of Cahawba.”  Ala. Code § 41-9-253 (Supp. 2012). Furthermore, the purpose of the Commission is set forth in section 41-9-242 of the Code and includes the acquisition of “buildings, objects, and sites deemed worthy of being preserved, improved, protected and maintained for or on account of their particular historic, archaeological or architectural significance, including adjacent properties . . . .”  Ala. Code § 41-9-242 (2000).  

The general powers and duties of the Commission are set forth in section 41-9-249 of the Code of Alabama.  That section states, in part, that the Commission has the power:

(7)a. To acquire, receive and take title to, by purchase, gift, lease, devise or otherwise, and to own, to hold, keep and develop, and to sell, transfer, convey, lease, and assign to any person or otherwise dispose of property of every kind and character, whether real, personal or mixed, whether tangible or intangible, whether in trust or otherwise, together with any and every interest therein, in furtherance of the lawful objectives of the commission;  
*
*       *

e.  To convey title or any interest in real estate by deed or other instrument executed by a majority of the commissioners or by agent or agents authorized by a majority vote of the commission; and to convey property other than real estate by agent or agents authorized by a majority vote of commissioners present and voting.
Ala. Code § 41-9-249(7)(a) and (e) (2000) (emphasis added).  Additionally, the Commission, as a public body corporate, has “all powers necessary or convenient to effect the purposes for which it has been established . . . together will all powers incidental thereto or necessary to the discharge of its powers and duties.”  Ala. Code § 41-9-241 (2000).


 This Office has previously concluded that these statutes confer authority upon the Commission to sell property conveyed to it.  Opinion to Honorable F. Lawrence Oaks, Executive Director, Alabama Historical Commission, dated December 7, 1990, A.G. No. 91-00109.  This authority, however, is not unrestricted.  The Commission must find “as a fact, that the conveyance . . . furthers the lawful objectives of the Alabama Historical Commission . . . .”  Opinion to Honorable Elizabeth Ann Brown, Acting Executive Director, Alabama Historical Commission, dated October 19, 1998, A.G. No. 99-00016 at 5.  





CONCLUSION


The Alabama Historical Commission may sell unused parcels of the Old Cahawba Archaeological Park, provided the Commission finds that the proposed sale furthers the lawful objectives of the Alabama Historical Commission. 

I hope this opinion answers your question.  If this Office can be of further assistance, please contact Ben Baxley of my staff.

Sincerely,

LUTHER STRANGE
Attorney General

By:

BRENDA F. SMITH
Chief, Opinions Division
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