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Honorable Huey Hoss Mack

Baldwin County Sheriff

310 Hand Avenue

Bay Minette, Alabama  36507
Sheriffs – Juveniles – Detention – Custody – Juvenile Probation Officers – Law Enforcement Officers – Juvenile Court Intake Officers
If a law enforcement officer decides to bring a child that the officer has taken into custody for allegedly committing an offense involving domestic violence to the place designated by the juvenile court, in lieu of releasing the child, and gives the juvenile court intake officer written notice of the action taken and the reasons for taking the child into custody, the juvenile court intake officer must first determine if the acts or conditions alleged are within the subject-matter jurisdiction and venue of the juvenile court, and whether probable cause exists to believe the child is delinquent, to receive the complaint.  If all three elements are met, then the juvenile court intake officer must follow the procedures in sections 12-15-127(b) and 12-15-128 of the Code of Alabama to decide whether a child should be released or detained.

After reviewing the need for detention or shelter care, including reviewing the written notice, if the juvenile court intake officer finds that one or more of the detention criteria does not apply to the domestic violence 3rd degree offense, and there is no clear and convincing evidence in support of the decision not to release the child, then the juvenile court intake officer shall direct the law enforcement officer, or other person currently having the child in custody, to release the child.  There is no mandatory minimum time for a child to be held in detention or shelter care in sections 12-15-127 or 12-15-128 of the Code similar to the period proscribed for adults arrested for offenses involving domestic violence.  

The juvenile court should designate the location where children who are taken into custody by law enforcement officers without an order of the juvenile court are to be brought for review by juvenile court intake officers if the law enforcement officers decide to bring the children to this location in lieu of releasing them.

After a juvenile court intake officer reviews the need for detention, including reviewing the written notice of the person who took the child into custody without an order of the juvenile court, the juvenile court intake officer shall direct the law enforcement officer, or other person currently having the child in custody, to release the child unless detention or shelter care is required.  As provided in the last sentence in section 12-15-127(b) and in section 12-15-128(c), in releasing a child, a child may be placed under electronic or telephone monitoring, as well as having restrictions placed on his or her travel, association, or place of abode of the child, or placed under the supervision of a department, agency, or organization agreeing to supervise him or her.  Reading both sections in pari materia with regard to whose ultimate responsibility it is to determine the placement, transport, and transfer of custody of the child, that responsibility would remain with the law enforcement officer taking the child into custody, unless otherwise ordered by the juvenile court.
Dear Sheriff Mack:


This opinion of the Attorney General is issued in response to your request. 
QUESTIONS

(1)  May a juvenile court intake officer refuse to detain a 17-year-old juvenile for the crime of domestic violence 3rd degree?

(2) Must a juvenile detained for the crime of domestic violence 3rd degree remain in detention for 12 hours?


(3) May a juvenile court judge designate the location where juveniles are brought for review by the juvenile court intake officer?


(4)  If not detained, who bears responsibility to determine the placement, transport, and transfer of the custody of the juvenile?

FACTS AND ANALYSIS


The facts as you have relayed them are that, in response to a domestic violence call, officers arrived and determined that a 17-year-old juvenile had inflicted physical injury on the victim.  Based upon his assessment of the situation, the deputy determined that the situation was “still active and would continue without intervention.” The deputy, without an order of the juvenile court, took the juvenile into custody, contacted the juvenile court intake officer, and relayed the pertinent information over the phone.  The juvenile court intake officer denied detention and instructed the officer to attempt to locate another family member to whom the juvenile could be released. 

In response to your first question concerning whether a juvenile court intake officer may refuse to detain a 17-year-old juvenile for the crime of domestic violence 3rd degree, the Alabama Juvenile Justice Act [Ala. Code §§ 12-15-101 to 12-15-601 (2012)] contains provisions governing decisions to be made by juvenile court intake officers as to whether to detain or release a child taken into custody without an order of the juvenile court for committing an alleged delinquent act and brought to the place designated by the juvenile court.


In the facts presented, the deputy took the child into custody without an order of the juvenile court.  Law enforcement officers are authorized to take a child into custody “for an alleged delinquent act pursuant to the laws of arrest.”  Ala. Code § 12-15-125(b)(1) (2012).  Once a law enforcement officer takes a child into custody, he or she must make a decision whether to release the child or take the child to a place designated by the juvenile court, as set out in section 12-15-127 as follows:


(a) A person taking a child into custody without an order of the juvenile court shall, with all possible speed, and in accordance with this chapter and the rules of court pursuant thereto:

     (1) Release the child to the parents, legal guardian, or legal custodian of the child or other suitable person able to provide supervision and care for the child and issue verbal counsel and warning as may be appropriate.

     (2) Release the child to the parents, legal guardian, or legal custodian of the child upon his or her promise to bring the child before the juvenile court when requested, unless the placement of the child in detention or shelter care appears required. If a parent, legal guardian, or other legal custodian fails, when requested, to bring the child before the juvenile court as provided in this section, the juvenile court may issue an order directing that the child be taken into custody and brought before the juvenile court.

     (3) Bring the child, if not released, to the place designated by the juvenile court and give written notice of the action taken and the reasons for taking the child into custody to the juvenile court intake officer, to the parent, legal guardian, or other legal custodian of the child, and, in the case of dependency, to the Department of Human Resources.


(b) Prior to authorizing the admission of the child to detention, shelter, or other care, the juvenile court intake officer, on an allegation of delinquency or in need of supervision or of dependency, shall review the need for detention or shelter care, including reviewing the written notice of the person who took the child into custody without an order of the juvenile court, and shall direct the law enforcement officer or other person currently having the child in custody to release the child unless detention or shelter care is required pursuant to Section 12-15-128. The juvenile court intake officer may allow release with or without electronic or telephone monitoring pending the 72-hour hearing requirement.


(c) A person taking a child or minor into custody pursuant to subdivision (3) of subsection (a) of Section 12-15-125 shall bring the child or minor to a medical or mental health facility if the child or minor is believed to be suffering from a serious mental health condition, illness, or injury which requires either prompt treatment or prompt diagnosis for the welfare of the child or minor or for evidentiary purposes, and, in the most expeditious manner possible, give notice of the action taken together with a statement of taking the child or minor into custody in writing to the court, the parents, legal guardian or other legal custodian and to the intake office and to the Department of Human Resources in the case of a dependency allegation.

Ala. Code § 12-15-127 (2012).


Pursuant to section 12-15-127(a)(3), if a law enforcement officer decides to take a child to a place designated by the juvenile court in lieu of releasing the child pursuant to section 12-15-127(a)(1) or (a)(2), the law enforcement officer must “give written notice of the action taken and the reasons for taking the child into custody to the juvenile court intake officer, to the parent, legal guardian, or other legal custodian of the child . . . .”  Ala. Code § 12-15-127(a)(3) (2012).  The “written notice” is akin to a juvenile complaint form (Unified Judicial System Form JU-2).


Although not in the role of “magistrates” when complaints alleging delinquent acts are presented to them, juvenile court intake officers perform functions similar to magistrates.  Juvenile court intake officers are designated by presiding juvenile court judges, are subject to recusal and disqualification, must be neutral and detached from the executive and legislative branches of government, perform duties as provided by law, and have power to administer oaths.  Ala. R. Juv. P. 8(A) & (B); compare Ala. R. Juv. P. 8(C) and 8.1 & Ala. Code § 12-15-102(11) (2012) (juvenile court intake officers who issue warrants of arrest for adults must be magistrates).  Additionally, juvenile court intake officers must follow the procedure in Rule 12(A) and (B) of the Alabama Rules of Juvenile Procedure to determine whether they can even receive a juvenile complaint or “written notice.”  

Rule 12(A) and (B) provides as follows:


(A)  Any person having knowledge of the facts or being informed of them and believing them to be true may make a complaint, under oath, to a juvenile court intake officer; the complaint, which must be handwritten or typed and contain original signatures, shall allege facts sufficient to establish the subject-matter jurisdiction and venue of the juvenile court and the child’s delinquency, dependency, need of supervision, or violation of an order of probation or aftercare.  An individual shall not serve as a complainant and a juvenile court intake officer in the same case.  A complaint is made when it is received by the juvenile court intake officer, who shall immediately note the date and time of receipt. . . .

(B)  In determining whether to receive a complaint, the juvenile court intake officer shall conduct a preliminary inquiry to determine whether the acts or conditions alleged are within the subject-matter jurisdiction of the juvenile court, whether venue is proper, and whether probable cause exists to believe that the child is delinquent, dependent, in need of supervision, or in violation of an order of probation or aftercare.

Ala. R. Juv. P. 12(A) & (B) (2012).


In the facts presented, if the law enforcement officer brings the child to the place designated by the juvenile court, the juvenile court intake officer must first determine if the acts or conditions alleged are within the subject-matter jurisdiction and venue of the juvenile court, and whether probable cause exists to believe the child is delinquent, to receive the complaint.  If all three elements are met, then the juvenile court intake officer must follow the procedures in section 12-15-127(b), as set out above, and section 12-15-128 to decide whether a child should be released or detained.  


Section 12-15-128 provides as follows:


(a) An allegedly delinquent child, dependent child, or child in need of supervision lawfully taken into custody shall immediately be released, upon the ascertainment of the necessary facts, to the care, custody, and control of the parent, legal guardian, or legal custodian of the child or other suitable person able to provide supervision and care for the child, unless the juvenile court or juvenile court intake officer, subject to the limitations in Section 12-15-208, finds any of the following:

     (1) The child has no parent, legal guardian, legal custodian, or other suitable person able to provide supervision and care for the child.

     (2) The release of the child would present a clear and substantial threat of a serious nature to the person or property of others and where the child is alleged to be delinquent.

     (3) The release of the child would present a serious threat of substantial harm to the child.

     (4) The child has a history of failing to appear for hearings before the juvenile court. 

     (5) The child is alleged to be delinquent for possessing a pistol, short-barreled rifle, or short-barreled shotgun, in which case the child may be detained in a juvenile detention facility until the hearing required by Section 12-15-207. Pistol as used in this section shall be as defined in subdivision (1) of Section 13A-11-70. Short-barreled rifle and short-barreled shotgun as used in this section shall be as defined in Section 13A-11-62.


(b) The criteria for continuing the allegedly delinquent child or child in need of supervision in detention or shelter or other care, or for continuing the allegedly dependent child in shelter or other care, as set forth in subsection (a) shall govern the decisions of all persons involved in determining whether the continued detention or shelter care is warranted pending juvenile court disposition and those criteria shall be supported by clear and convincing evidence in support of the decision not to release the child.


(c) In releasing a child, a juvenile court or the juvenile court intake officer may impose restrictions on the travel, association, or place of abode of the child or place the child under the supervision of a department, agency, or organization agreeing to supervise him or her, and may place the child under supervision such as electronic or telephone monitoring, if available. A child, once placed in detention, may also be released pursuant to the same conditions should there be a need to release the child from a juvenile detention facility because of an overcrowded population.

Ala. Code § 12-15-128 (2012).


Section 12-15-127(b) requires a juvenile court intake officer to review the need for detention or shelter care, including reviewing the “written notice of the person who took the child into custody without an order of the juvenile court” [again, which is akin to a juvenile complaint form] [Ala. Code § 12-15-127(b) (2012)] and to direct the law enforcement officer to release the child unless detention or shelter care is required pursuant to one or more of the criteria set out in section 12-15-128(a) and is supported by clear and convincing evidence in support of the decision not to release the child as provided in section 12-15-128(b).


In the facts presented, after reviewing the need for detention or shelter care, including reviewing the written notice, if the juvenile court intake officer finds that one or more of these detention criteria does not apply to the domestic violence 3rd degree offense, and there is no clear and convincing evidence in support of the decision not to release the child, then the juvenile court intake officer shall direct the law enforcement officer or other person currently having the child in custody to release the child.  

If, however, a juvenile court intake officer finds one or more of the detention criteria in section 12-15-128 are met, and there is clear and convincing evidence in support of the decision not to release the child, then the child can be held in detention for up to 72 hours of placement in detention or shelter care, at which point a 72-hour detention hearing must be held.  See Ala. Code § 12-15-207(a) (2012).  


Your second question appears to imply that the child must remain in detention for a minimum of 12 hours, the mandatory minimum “hold” period provided in section 15-13-190 for domestic violence offenses.  This section states that “[a] person arrested for an offense involving domestic violence . . . may not be admitted to bail until after an appearance before a judge or magistrate within 12 hours of the arrest . . . .”  Ala. Code § 15-13-190 (2011).  There is, however, no mandatory minimum time in sections 12-15-127 or 12-15-128 for a child to be held in detention or shelter care.

Also, because the Alabama Juvenile Justice Act contains the provisions above relating to detention-versus-release decisions, there is no bail or bond for children alleged to have committed delinquent acts.  The Alabama Juvenile Justice Act, as enacted, contained the following language:


No other  laws, or parts of laws, which are in any manner inconsistent with this act shall be construed to supersede or in any way alter or affect the provisions of this act, and no law shall be operative to the extent it may be in conflict and inconsistent with this act.

2008 Ala. Acts No. 2008-277, 441, 534; see Ala. Code §§ 12-15-101 to 12-15-601 (2012) code commissioner’s note.


Although not incorporated into the codified version of Act 2008-277, this Office is obliged to give it effect.  When a doubt or ambiguity results from codifying a statute or statutes, the courts will refer to the original enactment or enactments and give effect to the statutory provisions as originally framed by the Legislature.  Miller v. State, 249 Ala. 14, 29 So. 2d 411, 416 (1947).  The cardinal rule in this respect is to determine and give effect to the intent of the Legislature as manifested in the language of the original act.  Id.; Gholston v. State, 620 So. 2d 719, 720 (Ala. 1993).  


In response to your third question, it is clear from section 12-15-127(a)(3) that a juvenile court designates a place of intake.


In response to your fourth question, section 12-15-127(b) provides that after a juvenile court intake officer reviews the need for detention, including reviewing the written notice of the person who took the child into custody without an order of the juvenile court, the juvenile court intake officer shall direct the law enforcement officer currently having the child in custody to release the child unless detention or shelter care is required pursuant to section 12-15-128.  

Certainly, as provided in the last sentence in section 12-15-127(b) and in section 12-15-128(c), in releasing a child, a child may be placed under electronic or telephone monitoring, as well as having restrictions placed on his or her travel, association, or place of abode of the child, or placed under the supervision of a department, agency, or organization agreeing to supervise him or her.  Reading both sections in pari materia, however, with regard to whose ultimate responsibility it is to determine the placement, transport, and transfer of custody of the child, that responsibility would remain with the law enforcement officer taking the child into custody unless otherwise ordered by the juvenile court.


In an opinion to Honorable John W. Starnes, Marshall County District Attorney, dated October 24, 1983, A.G. No. 84-00034 at 1-2, this Office opined that a statute requiring the incarceration of a person arrested for driving under the influence until his or her blood alcohol content was below the legal limit applied to juveniles.  Starnes at 1.  That opinion, however, was issued prior to the enactment and effective date of the current Alabama Juvenile Justice Act.  Accordingly, the Starnes opinion is overruled.
CONCLUSION


In conclusion, if a law enforcement officer decides to bring a child that the officer has taken into custody for allegedly committing an offense involving domestic violence to the place designated by the juvenile court, in lieu of releasing the child, and gives the juvenile court intake officer written notice of the action taken and the reasons for taking the child into custody, the juvenile court intake officer must first determine if the acts or conditions alleged are within the subject-matter jurisdiction and venue of the juvenile court, and whether probable cause exists to believe the child is delinquent, to receive the complaint.  If all three elements are met, then the juvenile court intake officer must follow the procedures in sections 12-15-127(b) and 12-15-128 to decide whether a child should be released or detained.


After reviewing the need for detention or shelter care, including reviewing the written notice, if the juvenile court intake officer finds that one or more of the detention criteria does not apply to the domestic violence 3rd degree offense, and there is no clear and convincing evidence in support of the decision not to release the child, then the juvenile court intake officer shall direct the law enforcement officer, or other person currently having the child in custody, to release the child.  There is no mandatory minimum time for a child to be held in detention or shelter care in sections 12-15-127 or 12-15-128 similar to the period proscribed for adults arrested for offenses involving domestic violence.  


The juvenile court should designate the location where children who are taken into custody by law enforcement officers without an order of the juvenile court are to be brought for review by juvenile court intake officers if the law enforcement officers decide to bring the children to this location in lieu of releasing them.


After a juvenile court intake officer reviews the need for detention, including reviewing the written notice of the person who took the child into custody without an order of the juvenile court, the juvenile court intake officer shall direct the law enforcement officer, or other person currently having the child in custody, to release the child unless detention or shelter care is required.  As provided in the last sentence in section 12-15-127(b) and in section 12-15-128(c), in releasing a child, a child may be placed under electronic or telephone monitoring, as well as having restrictions placed on his or her travel, association, or place of abode of the child, or placed under the supervision of a department, agency, or organization agreeing to supervise him or her.  Reading both sections in pari materia with regard to whose ultimate responsibility it is to determine the placement, transport, and transfer of custody of the child, that responsibility would remain with the law enforcement officer taking the child into custody unless otherwise ordered by the juvenile court.

I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Ben Baxley of my staff.

Sincerely,

LUTHER STRANGE
Attorney General

By:

BRENDA F. SMITH
Chief, Opinions Division
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