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Honorable Edmund M. Sexton, Sr.

Tuscaloosa County Sheriff

714 1/2 Greensboro Avenue

Tuscaloosa, Alabama  35401

Sheriffs – Discretionary Funds – Membership – Law Enforcement – Tuscaloosa County

Act 91-359 authorizes the Sheriff of Tuscaloosa County to use proceeds from the Law Enforcement Fund for law enforcement purposes.  Act 96-585 similarly authorizes the Sheriff of Tuscaloosa County to use proceeds from the Sheriff’s Jail Fund for law enforcement purposes.  The sheriff must determine whether the use of these discretionary funds for his personal memberships and memberships of command personnel in civic groups is for a legitimate law enforcement purpose.  This is a factual determination that can be made only by the sheriff.

Dear Sheriff Sexton:


This opinion of the Attorney General is issued in response to your request. 

QUESTION


May the sheriff use discretionary funds from the jail store and pistol permit accounts to pay membership dues in civic organizations for himself and other command personnel as part of a comprehensive community policing policy? 

FACTS AND ANALYSIS


According to your request, you would like to use discretionary funds from your pistol permit and jail store accounts to pay membership fees in civic organizations in Tuscaloosa County-including the Kiwanis Club, the Chamber of Commerce, the Rotary Club, and the Civitan Club-for yourself and other command personnel in the upcoming budget year of 2013-14.  Further, you state that these expenditures are for a law enforcement purpose.  


Specifically, your request, along with additional information provided, states that community policing is a law enforcement philosophy promoted by the United States Department of Justice.  Additionally, you submit that these expenditures will further that purpose by forming collaborative partnerships between your office and these organizations, which your office serves to develop solutions to problems and increase trust in police.  


Act 91-359 authorizes the Sheriff of Tuscaloosa County to collect fees for pistol permits and deposit them into the “law enforcement fund.”  1991 Ala. Acts No. 91-359, 690.  In pertinent part, the act states that “[a]ll such sums collected shall be credited to a special fund or account in the county treasury to be known as the ‘law enforcement fund’ which shall be used exclusively by the sheriff for law enforcement purposes.”  Id. at 691 (emphasis added).


Act 96-585 authorizes the Sheriff of Tuscaloosa County to operate a jail store and contract telephone installation for inmates within the jail with monies collected thereon to be deposited into an account known as the “sheriff’s jail fund.”  1996 Ala. Acts No. 96-585, 924.  This act further provides that “[t]he Sheriff’s Jail Fund . . . shall be drawn upon by the Sheriff of Tuscaloosa County . . . and shall be used exclusively for law enforcement purposes in the public’s interest in the discharge of the sheriff’s office as the sheriff sees fit.”  Id. at 925 (emphasis added).

Under the established rules of statutory construction, words used in a statute must be given their natural, plain, ordinary, and commonly understood meaning, and where plain language is used, a court is bound to interpret that language to mean exactly what it says.  Ex parte Cove Properties, Inc., 796 So. 2d 331, 333-34 (Ala. 2000); Ex parte T.B., 698 So. 2d 127, 130 (Ala. 1997); State Dep’t of Transp. v. McLelland, 639 So. 2d 1370, 1371 (Ala. 1994); IMED Corp. v. Sys. Eng’g Assoc. Corp., 602 So. 2d 344, 346 (Ala. 1992); Tuscaloosa County Comm’n v. Deputy Sheriffs’ Ass’n of Tuscaloosa County, 589 So. 2d 687, 689 (Ala. 1991); Coastal States Gas Transmission Co. v. Ala. Pub. Serv. Comm’n, 524 So. 2d 357, 360 (Ala. 1988).  Accordingly, funds in the law enforcement fund account and the sheriff’s jail fund account must be used for legitimate law enforcement purposes. Opinion to Honorable F. R. Albritton, Jr., Ex-Officio Chairman, Wilcox County Commission, dated July 11, 1979, A.G. No. 79-00243.  

This Office has been called upon numerous times to determine the existence of a law enforcement purpose under similar statutes and local acts, and although many of those instances involved facts that were patently obvious, many others were more susceptible to varying opinions.   Of course, in making such a determination, one must look to the statutory duties of the sheriff. 

The general duties of the sheriff are set out in section 36-22-3 of the Code of Alabama, which states as follows:

(a)  It shall be the duty of the sheriff:

(1) To execute and return the process and orders of the courts of record of this state and of officers of competent authority with due diligence when delivered to him or her for that purpose, according to law.

(2) To attend upon the circuit courts and district courts held in his or her county when in session and the courts of probate, when required by the judge of probate, and to obey the lawful orders and directions of such courts.


(3) To, three days before each session of the circuit court in his or her county, render to the county treasury or custodian of county funds a statement in writing and on oath of the moneys received by him or her for the county, specifying the amount received in each case, from whom and pay the amount to the county treasurer or custodian of county funds.

(4) To, with the assistance of deputies as necessary, ferret out crime, apprehend and arrest criminals and, insofar as within their power, secure evidence of crimes in their counties and present a report of the evidence so secured to the district attorney or assistant district attorney for the county.

(5) To perform such other duties as are or may be imposed by law.

Ala. Code § 36-22-3 (Supp. 2012).  
Of course, these are only the general duties of the sheriff, and the Code is replete with additional obligations of the sheriff.  See, e.g., Ala. Code § 17-13-12 (Supp. 2012) (election returning officer for the county); Ala. Code § 14-6-1 (2011) (sheriff has legal charge and custody of the jail); Ala. Code § 15-6-1 (2011) (sheriff is the principal conservator of peace in the county and may summon to his or her aid as many of the men of the county as the sheriff thinks proper).  This Office also, and with certainty, recognizes the ever-changing face of criminality and the desire of dedicated law enforcement agencies to implement innovative programs to both fight and prevent crime.  


None, however, of the numerous statutory duties of the sheriff specifically require the establishment of a community policing program. Nonetheless, Act 91-359 and Act 96-585 both allow the sheriff discretion in expending these funds for law enforcement purposes.  As this Office stated in an opinion to Sheriff James Johnson, “it is the sheriff or his agent who is empowered to make the determination of whether the questioned expense is for the good of law enforcement.” Opinion to Honorable James B. Johnson, Sheriff, Baldwin County, dated January 27, 2004, A.G. No. 2004-064.  
The sheriff is a constitutional officer.  Ala. Const. art. V, § 112. The sheriff is also the chief law enforcement officer of his or her county.  McMillian v. Monroe County, Ala., 520 U.S. 781, 799 (1997). Accordingly, a sheriff’s determination of a law enforcement purpose should be given great deference.


As mentioned previously, this Office has been called upon numerous times to determine the existence of a law enforcement purpose on behalf of sheriffs and district attorneys, who often have similar funds.  In making those determinations, this Office applied the above-discussed principles and made the following determinations regarding law enforcement expenditures: 

· Sheriff’s use of funds for Crimestoppers’ rewards was a legitimate law enforcement purpose.  Opinion to Honorable Melvin Bailey, Sheriff, Jefferson County, dated November 9, 1987, A.G. No. 88-00051.

· Sheriff may use pistol permit funds to purchase flowers for ill and deceased law enforcement personnel in the sheriff’s office.  Opinion to Honorable Robert L. Turner, Sheriff, Autauga County, dated January 25, 1989, A.G. No. 89-00146.

· Sheriff may use pistol permit or jail store funds to pay employees’ membership dues in local Fraternal Order of Police.  Opinion to Honorable Joe W. Patterson, Sheriff, Madison County, dated June 22, 1989, A.G. No. 89-00333. 

· Sheriff’s pistol permit fund may be used to pay for employees’ participation in an exercise program, provided all employees are required to participate.  Opinion to Honorable E. E. Sosebee, Sheriff, Blount County, dated April 24, 1990, A.G. No. 90-00233.

· Sheriff must make determination as to whether use of the Sheriff’s Fund to employ consultant or public relations person is a legitimate law enforcement purpose.  Opinion to Honorable John E. Amari, Member, Alabama State Senate, dated October 24, 1996, A.G. No. 97-00020.  

· Sheriff may use pistol permit fund to retain counsel to assist in establishment and operation of Jefferson County Sheriff’s Academy.  Opinion to Honorable Charles Davidson, Member, Alabama State Senate, dated July 31, 1997, A.G. No. 97-00245.

· Sheriff may use pistol permit fund to retain an attorney for work related to Sheriff’s Academy.  Opinion to Honorable Mike Hale, Sheriff, Jefferson County, dated April 23, 1999, A.G. No. 99-00178.

· Sheriff must make determination if use of pistol permit fund for Project Lifesaver is a legitimate law enforcement purpose.  Opinion to Honorable James B. Johnson, Sheriff, Baldwin County, dated January 27, 2004, A. G. No. 2004-064.

· Sheriff’s use of funds for coffee, supplies, and meals associated with official training was a legitimate law enforcement purpose.  Opinion to Honorable Donald Lolley, Sheriff, Choctaw County, dated March 9, 2005, A.G. No. 2005-085.

· Sheriff’s use of funds to purchase plaques and certificates for employees was a legitimate law enforcement purpose.  Opinion to Honorable Dave Sutton, Sheriff, Coffee County, dated July 25, 2012, A.G. No. 2012-069.

Even if the expenditure is for a legitimate law enforcement purpose, other provisions of law may, however, restrict the expenditure.  See opinion to Honorable Donald R. Rhea, Attorney for the Sheriff of Etowah County, dated January 30, 2009, A.G. No. 2009-036 (sheriff could not directly pay employees from pistol permit fund where county commission was responsible for salaries); opinion to Honorable Jack Tillman, Sheriff, Mobile County, dated July 30, 2002, A.G. No. 2002-299 (sheriff could not supplement administrative assistant’s salary from pistol permit fund in excess of statutorily limited salary).  

Inasmuch as your request indicates that the funds in question will be for your personal membership dues and memberships for command personnel, the Alabama Ethics Act, which prohibits a public official from using his or her official position for personal gain, unless specifically authorized by law, may also be implicated.  Ala. Code § 36-25-5 (2001).  This Office does not give opinions on the Ethics Law.  Opinion to Honorable Andrew Bennett, Assistant Tax Assessor, Jefferson County (Bessemer Division), dated April 27, 2012, A.G. No. 2012-055.  Accordingly, you should seek additional guidance from the Alabama Ethics Commission on this issue.
CONCLUSION


Act 91-359 authorizes the Sheriff of Tuscaloosa County to use proceeds from the Law Enforcement Fund for law enforcement purposes.  Act 96-585 similarly authorizes the Sheriff of Tuscaloosa County to use proceeds from the Sheriff’s Jail Fund for law enforcement purposes.  The sheriff must determine whether the use of these discretionary funds for his or her personal membership and the memberships of command personnel in civic groups is for a legitimate law enforcement purpose.  This is a factual determination that can be made only by the sheriff.  


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Ben Baxley of my staff.

Sincerely,

LUTHER STRANGE

Attorney General

By:

BRENDA F. SMITH

Chief, Opinions Division
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