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Honorable John F. Porter, III

Attorney, Jackson County Commission

Northside Courthouse Square

123 East Laurel Street

Scottsboro, Alabama  35768
Omnibus Pay Raise Bill – Compensation – Probate Judges – Expense Allowance – Cost-of Living Raises
The expense allowance paid to the probate judge prior to Act 2008-165 should not be considered compensation for purposes of the Omnibus Pay Raise Act if the expense allowance has a rationally or substantially accurate relationship to the expenses incurred by the probate judge.
Because the Jackson County Probate Judge received an increase in salary pursuant to Act 2008-165, the probate judge is not entitled to annual cost-of-living increases until such time that the amount the probate judge would have received pursuant to section 11-2A-4(a) equals or exceeds the compensation the probate judge is receiving as a result of Act 2008-165.
Dear Mr. Porter:


This opinion of the Attorney General is issued in response to your request on behalf of the Jackson County Commission. 
QUESTIONS

(1)
Was the expense allowance paid to the probate judge prior to Act 2008-165 considered as compensation under the Omnibus Pay Raise Act?

(2)
Was the probate judge entitled to annual cost-of-living increases paid to all county employees and elected officials from 2008 to 2011?
FACTS AND ANALYSIS


In your letter of request, you informed this Office of the following:

At the time the Omnibus Pay Raise Act was adopted in 2000, the Jackson County Probate Judge was receiving a salary pursuant to section 12-13-20(b) of the Code of Alabama, with an allowance of 30 percent of his salary for the reimbursement of his expenses pursuant to Act 85-93.  Subsequent to the Omnibus Pay Raise Act, by local Act 2008-165, the probate judge was allowed to increase his fee for performing wedding ceremonies away from the courthouse, and also converted his expense allowance to salary.  In addition to any extra compensation for performing the rights of matrimony, his “salary” was increased to include what had previously been paid as an allowance for reimbursement of expenses.  The total “compensation,” not including any fees paid for particular services, paid to the probate judge after the local act exceeded the compensation set by the Omnibus Pay Raise Act, plus all allowed annual increases between 2000 and 2008. 

Initially, you question whether the expense allowance paid to the probate judge prior to Act 2008-165 should be considered as compensation under the Omnibus Pay Raise Act, which is codified in sections 11-2A-1 through 11-2A-8 of the Code of Alabama.  This question is similar, if not identical, to the question posed to this Office by the Lee County Commission in an opinion to Honorable Stanley A. Martin, Attorney, Lee County Commission, dated April 13, 2009, A.G. No. 2009-059 at 4-5.

In Martin, this Office noted that, although the definitions in section 11-3-4.1 of the Code of Alabama were to be used for chapter 2A of title 11, it was the opinion of this Office that the definition of “compensation” was applicable to county commissioners only and not other elected officials to whom the Omnibus Pay Raise Act applied.  See, generally, Ala. Code § 11-3-4.1(a)(1) & (f) (2008).  Because the law has not changed, this Office sees no reason to modify these earlier conclusions.


Accordingly, an expense allowance paid to a probate judge should not be considered compensation for purposes of the Omnibus Pay Raise Act if the expense allowance has a rationally or substantially accurate relationship to the expenses being incurred.  Any portion of the expense allowance that is not rationally or substantially related to incurred expenses should be considered compensation.  Martin at 6; opinion to Honorable John Robinson, Member, House of Representatives, dated November 27, 2007, A.G. No. 2008-016; opinion to Honorable E.W. Patton, Mayor, Town of South Vinemont, dated January 28, 1981, A.G. No. 81-00187.

As stated earlier, from 1985 until 2008, the Jackson County Probate Judge received an expense allowance pursuant to Act 85-93.  In 2008, the Legislature passed Act 2008-165.  Section 2 of this act converted any expense allowance paid to the Jackson County Probate Judge to salary.  2008 Ala. Acts No. 2008-165, 276, 277.  Thus, you also question whether, pursuant to the Omnibus Pay Raise Act, the Jackson County Probate Judge was entitled to the annual cost-of-living increases paid to all county employees and elected officials from 2008 to 2011.  

Although the Omnibus Pay Raise Act does not prohibit an elected official from receiving an expense allowance, certain provisions prohibit an elected official from receiving increases as a result of a local act.  Specifically, section 11-2A-4(b) states as follows:

(b) Any provision of this chapter to the contrary notwithstanding, the Legislature, by local law, may increase the compensation for local officials covered under this chapter. However, if a local law increases the compensation of a local official, such local official shall not be entitled to any cost-of-living adjustments pursuant to the procedure in subsection (a), until such time as the total compensation he or she would have received under subsection (a) is equal to or exceeds the increase provided by the local law.

Ala. Code § 11-2A-4(b) (2008) (emphasis added).


Based on the foregoing, once the expense allowance was converted to salary in 2008, the Jackson County Probate Judge was not entitled to a cost-of-living increase until the total compensation the probate judge would have received under section 11-2A-4(a) equaled or exceeded the compensation the judge received as a result of the local law.

It should be noted that any claim for back pay is subject to a two-year statute of limitations.  Opinion to Honorable John Mark Tirey, Sheriff of Walker County, dated October 30, 2012, A.G. No. 2013-009.

CONCLUSION


The expense allowance paid to the probate judge prior to Act 2008-165 should not be considered compensation for purposes of the Omnibus Pay Raise Act if the expense allowance has a rationally or substantially accurate relationship to the expenses incurred by the probate judge.


Because the Jackson County Probate Judge received an increase in salary pursuant to Act 2008-165, the probate judge is not entitled to annual cost-of-living increases until such time that the amount the probate judge would have received pursuant to section 11-2A-4(a) equals or exceeds the compensation the probate judge is receiving as a result of Act 2008-165.

Any claim for back pay is subject to a two-year statute of limitations.


I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Monet Gaines of my staff.

Sincerely,

LUTHER STRANGE
Attorney General

By:

BRENDA F. SMITH
Chief, Opinions Division
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