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Honorable Leland Avery 

Hale County Judge of Probate

1001 Main Street

Greensboro, Alabama 36744

Elections – Provisional Ballots – Election Officials – Challenged Ballots – Provisional Voting – Help America Vote Act of 2002
To implement the Help America Vote Act, the Alabama Legislature repealed the challenge-ballot procedure and instituted the provisional-ballot procedure.

Alabama law authorizes an inspector to challenge a person's right to cast a regular ballot based upon knowledge that the person is not entitled to vote at that precinct or in that election.

An inspector shall act to challenge a voter based upon actual personal knowledge.  The inspector is not required to accept challenges from other qualified electors. 

An inspector’s challenge of a voter based upon constructive, indirect knowledge must be based upon information that is (1) readily verifiable; (2) subject to objective determination; and (3) sufficiently credible to instill, in the inspector, a good-faith belief that the voter is not qualified to vote in the precinct. 

Dear Judge Avery:


This opinion of the Attorney General is issued in response to your request.

QUESTIONS


What is Alabama law regarding challenged and provisional ballots?


In the light of the fact that section 17-10-2(a) of the Code of Alabama requires a voter to cast a provisional ballot when an inspector challenges that voter's entitlement to vote, does the statute require the actual personal knowledge of the inspector?

FACTS AND ANALYSIS


For over 125 years, the Alabama Code has contained provisions authorizing the challenging of ballots during elections. See, e.g., Ala. Code 1876, § 277; Ala. Code 1896, § 1629; Ala. Code 1923, § 460; Ala. Code 1940, T. 17, § 143 and § 187.  Prior to passage of Act 2003-313, which implemented the Help America Vote Act ("HAVA") in Alabama, the Code contained detailed procedures by which a voter's ballot could be challenged. See Ala. Code §§ 17-12-1 to 17-12-25 (1995). 


Former section 17-12-1(a) of the Code authorized “any qualified elector of the precinct” to challenge a potential voter in that precinct “whom he or she may know or suspect” is not entitled to vote.  The challenge was to be communicated to a poll inspector.  Ala. Code § 17-12-1(b) (1995).  In addition, each poll inspector was authorized to assign a specific poll worker to serve as a “challenger” on election day.  Ala. Code § 17-12-2(a) (1995); see, generally, opinion to Honorable Robert W. Ennis IV, Tuscaloosa City Attorney, dated February 3, 2003, A.G. No. 2003-072.


In 2003, the Alabama Legislature passed Act 2003-313, which repealed the challenge-ballot process and instituted a new provisional-ballot procedure.  It was codified in section 17-10A-1, et seq., of the Code of Alabama and was recodified in section 17-10-1, et seq.  Although those statutory provisions originally applied only to state and county elections, the Alabama Legislature subsequently passed Act 2006-281 to provide, in part, for the use of provisional ballots in municipal elections. See also opinions to Honorable Robert W. Ennis IV, Tuscaloosa City Attorney, dated December 5, 2008, A.G. No. 2009-019; Honorable Lisa Lambert, Assistant City Clerk, City of Mobile, dated July 3, 2008, A.G. No. 2008-103.  The provisional ballot is now used in all Alabama elections.


With respect to an inspector’s challenge, section 17-10-2(a)(2) of the Code provides that “[a] voter shall be required to cast a provisional ballot when [a]n inspector has knowledge that the individual is not entitled to vote at that precinct and challenges the individual.”  Ala. Code § 17-10-2(a)(2) (2006). 


Whenever a voter is required to vote a provisional ballot, the voter must complete a provisional-verification statement and a voter-reidentification form before casting a provisional ballot.  See opinions to Honorable Don Davis, Mobile County Probate Judge, dated July 27, 2012, A.G. No. 2012-071; Honorable Virginia Delchamps, Chairman, Mobile County Board of Registrars, dated January 27, 2005, A.G. No. 2005-052.  


Additionally, whenever the provisional ballot is cast based upon an inspector's challenge, “the inspector shall sign a statement under penalty of perjury setting forth facts which the inspector believes to support his or her belief that the individual is not qualified to vote in the precinct” where the person is attempting to vote. See Ala. Code § 17-10-2(b)(4) (2006).  Nothing in the current Code sections relating to provisional voting provides for any qualified elector to communicate a challenge to the inspector as was provided in the previous provisions relating to challenge ballots.


Because the new statutory language does not track the previous language regarding challenge ballots, this Office must apply the rules of statutory construction to determine what the Legislature intended.  The primary goal of statutory interpretation is to determine legislative intent. See Elliott v. Navistar, Inc., 65 So. 3d 379, 383 (Ala. 2010); Ex parte Alabama Dep’t of Mental Health & Mental Retardation, 840 So. 2d 863, 867 (Ala. 2002).  When construing statutes, legislative intent may be gleaned from the language used, the reason and necessity for the act, and the purpose sought to be obtained. See Bama Budweiser of Montgomery, Inc. v. Anheuser-Busch, Inc., 611 So. 2d 238, 248 (Ala. 1992); Darks Dairy, Inc. v. Alabama Dairy Comm'n, 367 So. 2d 1378, 1380 (Ala. 1979).  


To determine the meaning of a statute, one looks first to the plain meaning of the words as written by the Legislature. Words used in a statute should be given their natural, plain, ordinary, and commonly understood meaning. If the statutory language is unambiguous, then the clearly expressed intent of the Legislature must be given effect. See Munnerlyn v. Alabama Dep’t of Corrections, 946 So. 2d 436, 438 (Ala. 2006); Blue Cross & Blue Shield of Alabama, Inc. v. Nielsen, 714 So. 2d 293, 296 (Ala. 1998). In addition, when interpreting statutory language, courts look to the entire statutory scheme for clarification and contextual reference. See United States v. McLemore, 28 F. 3d 1160 (11th Cir. 1994); Siegelman v. Alabama Ass’n of Sch. Boards, 819 So. 2d 568, 582 (Ala. 2001).  


The Alabama Legislature did not specify the type of knowledge that an inspector must have to challenge a particular voter. “Knowledge” is defined in Black's Law Dictionary as the “awareness or understanding of a fact or circumstance.”  Black's Law Dictionary 950 (9th ed. 2009).  That broad definition covers situations in which someone has actual personal knowledge and those instances in which someone has constructive, indirect knowledge of a particular fact.  


To determine the quantum of knowledge necessary for an inspector to require a provisional ballot, this Office must again apply the rules of statutory construction and look to the entire statutory scheme for clarification and contextual reference.  McLemore; Siegleman.  Section 17-10-2(a) states as follows:

(a) A voter shall be required to cast a provisional ballot when:

(1) The name of the individual does not appear on the official list of eligible voters for the precinct or polling place in which the individual seeks to vote, and the individual's registration cannot be verified while at the polling place by the registrar or the judge of probate.

(2) An inspector has knowledge that the individual is not entitled to vote at that precinct and challenges the individual.
(3) The individual is required to comply with the voter identification provisions of Section 17-10-1 but is unable to do so. If the voter's ballot becomes a provisional ballot due to lack of identification, the identification, including the address and telephone number of the voter, must be provided to the board of registrars no later than 5:00 P.M. on the Friday following the election. If the voter fails to provide identification to the board of registrars by 5:00 P.M. on the Friday following the election, the voter's ballot shall not be counted.

(4) A federal or state court order extends the time for closing the polls beyond that established by state law and the individual votes during the extended period of time. Notwithstanding any other provision of state law, where provisional ballots are cast pursuant to a federal or state court order extending the time for closing the polls beyond that established by state law, the provisional ballots shall be segregated from other provisional ballots into a separate sealed container for such purpose and shall be counted, tabulated, and canvassed only pursuant to the order of a court having proper jurisdiction.

(5) The person has requested, but not voted, an absentee ballot.

Ala. Code § 17-10-2(a) (2006) (emphasis added).  The inspector’s knowledge of a voter’s ineligibility to vote is but one of five circumstances that implicate provisional voting.  The remaining four circumstances–(1) absence from the list of eligible voters, (2) compliance with voter identification, (3) court-ordered extension of voting hours, and (4) un-voted absentee ballots–equally justify the requirement of a provisional vote.  These additional four scenarios, however, are all narrow circumstances that are readily verifiable and subject to objective determination.  Thus, it is the opinion of this Office that the knowledge of the inspector relating to the voter’s ineligibility to vote must, likewise, be of a character and nature that is readily ascertainable and subject to objective determination.  

The knowledge must also be based upon information that is of sufficient credibility to create in the inspector a good-faith belief that the voter is not qualified to vote in the precinct. Section 17-10-2(b)(4) of the Code requires the inspector to “sign a statement under penalty of perjury setting forth facts that the inspector believes to support his or her belief that the individual is not qualified to vote in the precinct in which the voter is seeking to vote.”  Ala. Code § 17-10-2(b)(4) (2006) (emphasis added). An assertion in the signed statement that the inspector does not believe to be true could subject the inspector to prosecution for perjury.  Ala. Code §§ 13A-10-100 to 13A-10-109 (2006). 
CONCLUSION


Alabama law no longer provides for challenge ballots. Pursuant to section 17-10-2(a)(2) of the Code, an inspector is authorized to challenge a voter's right to cast a regular ballot based upon knowledge that a person is not entitled to vote. An inspector shall act to challenge a voter based upon actual, personal knowledge.  An inspector’s challenge of a voter based upon constructive, indirect knowledge must be based upon information that is (1) readily verifiable; (2) subject to objective determination; and (3) sufficiently credible to instill, in the inspector, a good-faith belief that the voter is not qualified to vote in the precinct. 


I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Julie Sinclair, Legal Division, Secretary of State’s Office.

Sincerely,

LUTHER STRANGE

Attorney General

By:

BRENDA F. SMITH

Chief, Opinions Division
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