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Honorable Ralph D. Ruggs

Executive Director

Tuscaloosa Housing Authority

2117 Jack Warner Parkway

Tuscaloosa, Alabama  35401-1029
Public Works Law – Housing Authorities – Exemptions – Contracts – Tuscaloosa County
A contract for project management and planning of a housing development, not including construction services between a municipal housing authority and a developer, is exempt from the Public Works Law under section 39-2-2(d) of the Code of Alabama.

A private entity is not subject to the Public Works Law.
Dear Mr. Ruggs:


This opinion of the Attorney General is issued in response to your request on behalf of the Tuscaloosa Housing Authority.
QUESTIONS

(1)
Does the Public Works Law apply to a development rights agreement entered into between a municipal housing authority and a developer?


(2)
Does the Public Works Law apply to a private entity that contracts for the construction of a housing project targeted for low-income persons to be constructed on public property leased by the private entity where such construction is to be paid for, in minor part, with funds transferred to the private entity by a municipal housing authority?
FACTS AND ANALYSIS

The following facts are provided in your request:


The Tuscaloosa Housing Authority (“Authority”) is a municipal housing authority formed pursuant to Title 24, Chapter 1, Article 2 of the Alabama Code and desires to encourage the development of affordable housing to supplement or replace existing housing projects (one of which sustained damage in the tornadoes of April 27, 2011, and has been demolished).  The housing developments will be structured as “mixed finance” projects in cooperation with unaffiliated private entities.  In this structure, the Authority will lease out the land, private entities will design, construct, own, and operate the affordable housing development, a majority of the financing will be obtained from private sources, the Authority will provide loans to cover the “gap” in the private financing, and the private owner will be provided rent subsidies for a portion (typically less than one-half) of the housing units through funds provided by the United States Department of Housing and Urban Development (“HUD”). 


The development process begins with the decision by the Authority to pursue the redevelopment of an obsolete housing complex and utilize a “mixed finance” approach. Once it has arrived at this decision, the Authority is required to obtain approval from HUD to utilize this approach, which involves the disposition of an existing project.  The Authority would also request authorization to use funds from HUD to assist the redevelopment, although as a “mixed finance” project a substantial portion of the project funding would come from private sources.  The Authority is required, under HUD regulations, to competitively procure a private entity to act as developer of the project (“Developer”). 

The Authority would then enter into a development rights agreement (“Development Rights Agreement”) with the Developer establishing the framework under which the physical and financial planning and structure of the redevelopment project would occur. Acting within the broad framework established by the Development Rights Agreement, the Developer will create plans, designs, and specifications for the new housing project. These plans and specifications are also subject to HUD approval. 

The Developer would also form either an Alabama limited partnership or limited liability company (all of the ownership and management rights of which will be held by other private entities) to be the legal, tax, and beneficial owner of the improvements on the real property (“Owner Entity”).  Services provided by the Developer are specifically for the benefit of the Owner Entity.  

In the ordinary course, the Developer will receive no payment under the Development Rights Agreement, and it does not call for actual construction or restoration services.  The Developer, or one of its affiliates, will receive a development fee from the Owner Entity in connection with successful completion of the development.  The Owner Entity will lease the unimproved real property site from the Authority under a long-term (50+ year) lease.


The Owner Entity would then apply to the Alabama Housing Finance Authority (“AHFA”) for an allocation of federal low-income housing tax credits to be awarded to the proposed housing development. In exchange for capital contributions, the Owner Entity would then allocate the low-income housing tax credits to one or more investors (most often major financial institutions).  These capital contributions will provide the bulk of funding for the housing development.  Accordingly, the use of low-income housing tax credits allows a significant portion of the project cost to be funded without the need for a greater amount of direct government or private debt financing. 

In addition to the capital contributions raised from low-income housing tax credits, the remaining funding will be in the form of a loan from a commercial lender and loans made by the Authority. The loans made by the Authority will be made, in principal part, from funds initially granted to the Authority by HUD, but may also include some local municipality or county funding, itself possibly derived from federal sources.  

The Owner Entity will directly contract for the actual construction of the improvements to be constructed on the site with other private entities that are licensed general contractors (and which may be affiliated with the Owner Entity, including the Developer), and the Owner Entity will be the direct obligor therefor. The Authority will not have any direct or contingent obligation to the general contractor.  The Authority will not select the general contractor, but will have approval rights consistent with those typically afforded to lenders.  

In addition to the physical plan, the financing structure of the project will be subject to approval by HUD and compliance with the requirements of the AHFA.  The resulting affordable housing development would, for at least fifteen (15) years, be subject to land-use restrictive covenants requiring that the housing development be available only to low-income persons and restricting the rents that may be charged, though in both cases, those are less stringent than the limits applicable to the Authority.


This overall structure is typical of that used across the country in “mixed finance” transactions and permits the creation of affordable housing using primarily private financial resources, including equity generated by the Owner Entity through the syndication of federal low-income housing tax credits, to achieve the goal of creating safe and affordable public housing to the community.

The Public Works Law, codified at section 39-2-1, et seq., of the Code of Alabama, controls all public works contracts that exceed $50,000 and requires that such contracts be competitively bid.  Ala. Code §§ 39-2-1 to 39-2-14 (1992 & Supp. 2011).  Such contracts are not subject to the state and local competitive bidding laws.  Ala. Code § 41-16-50(a) (Supp. 2011).  Any entity exempted from the Competitive Bid Law by statute is exempted from the Public Works Law.  Ala. Code § 39-2-1(1) (Supp. 2011).  Because municipal housing authorities have only a partial exemption from the Bid Law, they are not exempt from the provisions of the Public Works Law.  Opinion to Honorable Sarah L. Tate, The Housing Authority of the City of Fort Payne, dated November 13, 1997, A.G. No. 98-00031. 

The Public Works Law lists several exemptions from its requirements in section 39-2-2.  Section 39-2-2(d) provides as follows:


Excluded from the operation of this title shall be contracts with persons who shall perform only architectural, engineering, construction management, program management, or project management services in support of the public works and who shall not engage in actual construction, repair, renovation, or maintenance of the public works with their own forces, by contract, subcontract, purchase order, lease, or otherwise.

Ala. Code § 39-2-2(d) (Supp. 2011) (emphasis added).  

You have stated that the Development Rights Agreement between the Authority and the Developer does not provide for the Developer to engage in the actual construction or renovation of any structure.  Further, as reflected in your facts, the Authority is not anticipated to make any payments under the Development Rights Agreement.  Rather, it provides for the Developer to provide services to the Owner Entity and the Authority in overseeing the development of the housing project that will be owned by the Owner Entity.  Therefore, such a contract providing only for project management, even to the extent only provided for the benefit of the Authority, would fall within the exemption in Section 39-2-2(d) and would not be subject to the bidding requirements of the Public Works Law.

Regarding your second question, section 39-2-1(1) defines an “awarding authority” as follows:


Any governmental board, commission, agency, body, authority, instrumentality, department, or subdivision of the state, its counties and municipalities.  This term includes, but shall not be limited to, the Department of Transportation, the State Building Commission, the State Board of Education and any other entity contracting for public works.  This term shall exclude the State Docks Department and any entity exempted from the competitive bid laws of the state by statute.

Ala. Code § 39-2-1(1) (Supp. 2011) (emphasis added).

By its express terms, the Competitive Bid Law is only applicable to governmental entities.  See Ala. Code §§ 41-16-20 (state departments and public corporations) and 41-16-50 (state colleges, school boards, counties, municipalities, and their respective instrumentalities). Moreover, a private entity that contracts for the construction of a housing project would not be subject to the Public Works Law because it does not fall within the definition of “awarding authority” found in section 39-2-1.  Section 39-2-1 specifically includes any “governmental board, commission, agency, body, authority, instrumentality, department, or subdivision of the state, its counties and municipalities” in the definition of awarding authority.  Ala. Code § 39-2-1(1) (emphasis added).  

Under the principle of statutory construction – ejusdem generis – general words following the enumeration of particular classes of persons or things are construed to apply only to those persons or things of the same general nature or class as those specifically enumerated.  Lambert v. Wilcox County Comm’n, 623 So. 2d 727 (Ala. 1993).  Because the “any other entity” language in the statute follows language of a particular class, i.e., governmental entities, the language applies only to entities included in that class.  
Although the statute states that the term includes “any other entity contracting for public works,” this does not extend to any private entity that contracts for the construction, repair or renovation of a project that would otherwise fall within the definition of “public works.”  Rather, the term should be read to include any other governmental entity that contracts for public works.  C.f., opinion to Honorable Leland Avery, Chairman, Hale County Commission, dated May 19, 1998, A.G. No. 98-00150 (construing language in local act authorizing county to perform work for “churches, schools, individuals, and non-profit associations or corporations” as applicable to private entities, including private schools).
CONCLUSION


A contract for project management and planning of a housing development, not including construction services between a municipal housing authority and a developer, is exempt from the Public Works Law under section 39-2-2(d) of the Code of Alabama.

A private entity is not subject to the Public Works Law.

I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Ward Beeson of my staff.

Sincerely,

LUTHER STRANGE
Attorney General

By:

BRENDA F. SMITH
Chief, Opinions Division
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