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Honorable Jackie Graham

Director, State Personnel Department

300 Folsom Administrative Building

Montgomery, Alabama  36130-4100
Leave, Annual and Sick – State Employees – Personnel Department - Donations
Hours of donated leave received before October 1, 2012, should not be considered in the 480-hour cap on donated leave set forth in Act 2012-376.

Dear Ms. Graham:


This opinion of the Attorney General is issued in response to your request.
QUESTION


Given that Act 2012-376 establishes a limitation of 480 hours of donated leave that an employee may receive throughout his or her state career, should the hours of donated leave received prior to October 1, 2012, be considered in the 480 career-donated leave cap?
FACTS AND ANALYSIS


State employees enjoy the ability to voluntarily donate unlimited amounts of “accumulated and unused annual, sick, or compensatory leave to another state employee who has qualified for catastrophic sick leave or maternity leave.”  Ala. Code § 36-26-35.2 (Supp. 2011).   Similarly, until the adoption of Act 2012-376, there has been no cap on the amount of catastrophic sick leave or maternity leave an employee may voluntarily receive.  Id. 

Act 2012-376, however, amends section 36-26-35.2 of the Code of Alabama to provide that “[n]o employee may receive more than 480 hours of donated leave throughout his or her career with the state without the approval of the State Personnel Board.”  2012 Ala. Acts No. 2012-376. By its express terms, Act 2012-376 “shall become effective October 1, 2012.”  Id. 


An affirmative answer to your question would be tantamount to authorizing a retroactive application of Act 2012-376.   

In Alabama, retrospective application of a statute is generally not favored, absent an express statutory provision or clear legislative intent that the enactment apply retroactively as well as prospectively. Remedial statutes, however, are not within the domain of retrospective laws, and do operate retroactively, absent clear language to the contrary.
This Court has [also] held that:

Remedial statutes—those which do not create, enlarge, diminish, or destroy vested rights—are favored by the courts, and their retrospective operation is not obnoxious to the spirit and policy of the law.


Ex parte Burks, 487 So. 2d 905, 907 (Ala. 1985) (internal quotes and citations omitted). 


According to your request, several state employees have already received leave donations far exceeding the 480-hour cap created by Act 2012-376.  Therefore, a retroactive application of Act 2012-376 could impermissibly diminish or destroy the rights of those employees.  Cf. Florida State Lodge, Fraternal Order of Police on Behalf of Hialeah Lodge 12 v. City of Hialeah, Fla., 815 F. 2d 631 (11th Cir. 1987) (finding no deprivation of property rights without due process where city did not retroactively alter accrual of sick leave).  Accordingly, it is the opinion of this Office that hours of donated leave received prior to October 1, 2012, should not be considered in the 480-hour cap on donated leave set forth in Act 2012-376.
CONCLUSION


Hours of donated leave received before October 1, 2012, should not be considered in the 480-hour cap on donated leave set forth in Act 2012-376.

I hope this opinion answers your question.  If this Office can be of further assistance, please contact Ben Baxley of my staff.

Sincerely,

LUTHER STRANGE
Attorney General

By:

BRENDA F. SMITH
Chief, Opinions Division
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