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Honorable Ben Brooks

Member, Alabama State Senate

Mobile County Legislative Office
104 South Lawrence Street

Mobile, Alabama  36602
Judges – Judicial Selection Commission – Legislators – Mobile County 
Amendment 408 of the Constitution of Alabama requires members of the Senate and House in the Mobile County Legislative Delegation to meet jointly and to jointly elect their representatives to the Mobile County Judicial Commission.

Dear Senator Brooks:


This opinion of the Attorney General is issued in response to your request. 
QUESTION


Does Act 81-436, relating to Mobile County, require that the Mobile County Senate delegation and the Mobile County House delegation separately select their representative commissioners to sit on the Mobile County Judicial Nominating Commission?
FACTS AND ANALYSIS


Act 81-436 is a local act relating to Mobile County that proposed an amendment to the Constitution of Alabama to establish a procedure for filling circuit and district court judicial vacancies.  1981 Ala. Acts No. 81-436, 752.  The constitutional amendment proposed by the act was ratified by the voters and is now codified as Amendment 408 of the Constitution of Alabama.  Ala. Const. Local Amends., Mobile County § 16 (amend. 408).    

Amendment 408 establishes a five-member commission for the purpose of nominating persons to the Governor for appointment to judicial vacancies.  The members of the Mobile County Judicial Commission (“Commission”) include two members of the Alabama State Bar, two members who are not members of the Alabama State Bar, and one judge of the circuit court of Mobile County.  Id.   The selection process for the respective members is as follows:
The two members of such commission who are required to be members of the Alabama state bar shall be elected by the members of such bar who are regularly licensed and qualified to practice law in this state and who reside in the territorial jurisdiction of the circuit court of Mobile county. The executive committee of the Mobile county bar association or its successor body in such capacity, is authorized and directed to make rules, not inconsistent with this amendment, for the election of such members of such commission as are required to be members of the Alabama state bar. Such executive committee shall certify in writing to the probate judge of Mobile county the names of the persons elected as members of such commission by such members of such bar.

The senators and representatives in the Alabama legislature from Mobile county shall elect the two members of such commission who are required not to be members of the Alabama state bar. Such senators and representatives shall certify in writing to such probate judge the names of the persons elected by them as such members.

The judges of the circuit court of Mobile county shall elect the member of such commission who is required to be a judge of such circuit court. The judges of such circuit court shall certify in writing to such probate judge the name of the circuit judge elected by such circuit judges as such member.

Id. (emphasis added).  
A question has arisen as to whether the members of the Mobile County Legislative Delegation (“Delegation”) are required to meet jointly to elect the two nonlawyer members of the Commission, or in the alternative, must the House members meet separately from the Senate members of the Delegation, with each electing one member to the Commission.

The fundamental rule of construction is to ascertain and give effect to the intent of the Legislature in enacting the statute.  Ex parte Ala. Dep’t of Mental Health & Mental Retardation, 840 So. 2d 863, 867 (Ala. 2002); Gholston v. State, 620 So. 2d 719, 721 (Ala. 1993); opinion to Honorable Ryan deGraffenried, Jr., Member, Alabama State Legislature, dated February 19, 1993, A.G. No. 93-00112 at 5.  “The court looks for the legislative intent in the language of the act; that language may be explained; it cannot be detracted from or added to.”  Ala. Indus. Bank v. State ex rel. Avinger, 286 Ala. 59, 62, 237 So. 2d 108, 110 (1970); May v. Head, 96 So. 869, 870 (Ala. 1923).  Where a statutory pronouncement is distinct and unequivocal, there remains no room for judicial construction, and the clearly expressed intent of the Legislature must be given effect. Ex parte Holladay, 466 So. 2d 956, 960 (Ala. 1985); Dumas Bros. Mfg. Co. v. S. Guar. Ins. Co., 431 So. 2d 534, 536 (Ala. 1983).

Further, in construction of statutes, legislative intent may be gleaned from the language used, the reason and necessity for the act, and the purpose sought to be obtained. Bama Budweiser of Montgomery, Inc. v. Anheuser-Busch, Inc., 611 So. 2d 238, 248 (Ala. 1992); Tuscaloosa County Comm’n v. Deputy Sheriffs’ Ass’n of Tuscaloosa County, 589 So. 2d 687, 689 (Ala. 1991); Advertiser Co. v. Hobbie, 474 So. 2d 93, 95 (Ala. 1985); Shelton v. Wright, 439 So. 2d 55, 57 (Ala. 1983).  It is also appropriate to consider the grammatical structure of the language in question.  Smith v. City of Pleasant Grove, 672 So. 2d 501, 505 (Ala. 1995). 

In adopting Amendment 408, the Legislature sought to create a representative commission to evaluate and recommend qualified and interested persons to the Governor for appointment to judicial vacancies.  The Commission, by the plain language of the amendment, is comprised of members elected by three distinct bodies, each established separately by its own respective paragraph in the act:  Mobile County members of the Alabama State Bar, the Mobile County circuit judges, and members of the Mobile County Legislative Delegation.  Each of these separate bodies, individually, elects their designated number of representatives to the Mobile County Judicial Commission.  Upon selection, each body is required to certify the names of its representatives to the probate judge.  

Only if there is no rational way to interpret the words as stated in a statute will a court look beyond those words to determine legislative intent.  DeKalb County LP Gas Co., Inc. v. Suburban Gas Co., Inc., 729 So. 2d 270, 276 (Ala. 1998).  The fundamental role of the courts in construing statutory provisions is to ascertain the legislative intent from the language used in the enactment.  
Requiring all members of the Mobile County Legislative Delegation to meet jointly to elect their two representatives to the Mobile County Judicial Commission is a rational interpretation of the procedure set forth in Amendment 408.  Moreover, such an interpretation is consistent with the plain language and the grammatical structure of the amendment.  

Had the Legislature intended for Senate members to elect its representative separate and apart from the House members of the Mobile County Legislative Delegation, it could have done so by clearly designating the Senate members of the Delegation as a separate body as it did members of the State Bar and the judges of the circuit court.  This it did not do.  Accordingly, it is the opinion of this Office that members of the Mobile County Legislative Delegation, both members of the Senate and House, are required to meet jointly and to jointly elect their representatives to the Mobile County Judicial Commission.

CONCLUSION


Members of the Mobile County Legislative Delegation, both members of the Senate and House, are required to meet jointly and to elect their representatives to the Mobile County Judicial Commission.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Ben Baxley of my staff.

Sincerely,

LUTHER STRANGE
Attorney General

By:

BRENDA F. SMITH
Chief, Opinions Division
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