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Honorable Linda Harris

Revenue Commissioner

Tallapoosa County Courthouse

125 North Broadnax Street, Room 106

Dadeville, Alabama 36853
Homestead Exemptions – Ad Valorem Taxes – Income Requirements – Ownership – Professional Corporations – Taxpayers – Code Section 40-09-21
The income of a professional corporation that is owned by the taxpayer should not be considered when determining whether the taxpayer has met the income qualification in section 40-9-21 of the Code of Alabama.
Dear Ms. Harris:


This opinion of the Attorney General is issued in response to your request.
QUESTION


Should the income of a professional corporation owned by a taxpayer be included when determining whether the taxpayer meets the income qualification for the ad valorem tax exemption provided in section 40-9-21 of the Code?
FACTS AND ANALYSIS


An individual taxpayer applied for an exemption from ad valorem taxation on his principal residence and surrounding property pursuant to the age and income qualifications in section 40-9-21 of the Code.  The taxpayer submitted a copy of his and his spouse’s latest federal income tax return to prove that their net annual taxable income met the qualification listed in the statute.  The taxpayer at issue in this case owns and operates a law practice, which is incorporated as a professional corporation.  The income of the professional corporation, of which the taxpayer is the sole owner, was not listed on the taxpayer’s federal income tax return, and no separate tax return for the professional corporation was submitted in support of his application for exemption.


Section 40-9-21 provides for an exemption from ad valorem taxation for an individual taxpayer’s principal residence and surrounding 160 acres, provided that the taxpayer is 65 years of age or older and, together with his or her spouse, has a net annual taxable income of $7500 or less.  Section 40-9-21 states, in pertinent part, as follows:


In addition to the persons and property exempt from ad valorem taxation as prescribed in Section 40-9-1, the following shall also be exempt from ad valorem taxation:  The principal residence and 160 acres adjacent thereto of any person . . . who is 65 years of age or older having a net annual taxable income of $7,500 or less, as shown on such person's and spouse's latest United States income tax return.  In the event that such person and spouse are not required to file a United States income tax return, then an affidavit indicating that the net taxable income of such person and spouse for the preceding taxable year was $7,500 or less shall be sufficient proof.  Proof of age shall be furnished when the exemption provided herein is claimed. . . .  In order to qualify for exemption under this section, such principal residence must be a single-family residence owned and occupied by a person qualifying under this section.

Ala. Code § 40-9-21 (2011).

Section 40-9-21 states that qualification for the income-based exception is based on the net taxable income as shown on the taxpayer’s and spouse’s federal income tax return.  Thus, the issue of whether the income of the professional corporation owned by the taxpayer should be included in determining whether the taxpayer qualifies for the exemption provided in section 40-9-21 depends on:  (1) whether the professional corporation’s income should be attributed to the owner for purposes of federal taxation and therefore included on the individual’s federal income tax return, and/or (2) whether section 40-9-21 requires the consideration of the net taxable income of the professional corporation owned by the taxpayer irrespective of whether it is a separate entity for purposes of federal income taxation.


The term “corporation” is defined in the federal tax statutes to include “associations, joint-stock companies, and insurance companies.” 26 U.S.C. § 7701(a)(3) (2010).  Internal Revenue Service regulations further define a corporation, for federal tax purposes, as “[a] business entity organized under a Federal or State statute, or under a statute of a federally recognized Indian tribe, if the statute describes or refers to the entity as incorporated or as a corporation, body corporate, or body politic.” 26 C.F.R. § 301.7701-2 (2011).

The Alabama Professional Corporation Law, codified in section 10A-4-1.01, et seq., of the Code, governs the creation and operation of professional corporations in the state.  Ala. Code §§ 10A-4-1.01 to 10-4A-5.08 (2010).  Pursuant to the Alabama Professional Corporation Law, a professional corporation is defined as a type of corporation, see section 10A-4-1.03 of the Code, that is restricted to the purpose of providing one of a number of defined professional services, such as legal services. Ala. Code § 10A-4-2.01 (2010).

Furthermore, all of the provisions of the Alabama Business Corporation Law, codified at section 10A-2-1.01, et seq., apply to professional corporations, except as contraindicated by the provisions of the Alabama Professional Corporation Law.  Ala. Code §§ 10A-2-1.01 to 10A-2-17.02 (2010)  A professional corporation organized under the Alabama Professional Corporation Law is defined by Alabama statute as a corporation; therefore, it qualifies as a corporation under the definition provided in 26 C.F.R. § 301.7701-2 and is considered a corporation for federal tax purposes.


Under federal tax laws, a corporation is a separate taxable entity from the individual taxpayer that owns the corporation. See Moline Properties v. Comm'r of Internal Revenue, 319 U.S. 436, 439-41 (1943) (holding that a corporation and its sole owner were separate taxable entities). See also, 26 U.S.C. § 6012(a)(1) (2010) (requiring individuals to file an income tax return) and 26 U.S.C. § 6012(a)(3) (2010) (separately requiring corporations to file an income tax return).  Because a corporation is a separate taxable entity from its owner, even where the corporation has only a single owner, the income of a corporation is not attributable to the individual who owns the corporation, and the income of a corporation is not included on the owner’s individual federal income tax return.


The second question is whether the language of section 40-9-21 requires the inclusion of the net taxable income of separately taxable entities owned by the taxpayer when determining whether the taxpayer has met the income qualification in the statute.  This question is one of statutory construction.

     “‘“The fundamental rule of statutory construction is that this Court is to ascertain and effectuate the legislative intent as expressed in the statute. League of Women Voters v. Renfro, 292 Ala. 128, 290 So. 2d 167 (1974).  In this ascertainment, we must look to the entire Act instead of isolated phrases or clauses; Opinion of the Justices, 264 Ala. 176, 85 So.2d 391 (1956).”
“‘Darks Dairy, Inc. v. Alabama Dairy Comm'n, 367 So.2d 1378, 1380 (Ala. 1979). . . .  To discern the legislative intent, the Court must first look to the language of the statute.  If, giving the statutory language its plain and ordinary meaning, we conclude that the language is unambiguous, there is no room for judicial construction.  Ex parte Waddail, 827 So. 2d 789, 794 (Ala. 2001).  If a literal construction would produce an absurd and unjust result that is clearly inconsistent with the purpose and policy of the statute, such a construction is to be avoided. Ex parte Meeks, 682 So. 2d 423 (Ala. 1996).’
“City of Bessemer v. McClain, 957 So.2d 1061, 1074-75 (Ala. 2006).”
Bright v. Calhoun, 988 So.2d 492, 497-98 (Ala. 2008).  Furthermore, this Court has stated that its “role is not to displace the legislature by amending statutes to make them express what we think the legislature should have done. Nor is it this Court's role to assume the legislative prerogative to correct defective legislation or amend statutes.”  Siegelman v. Chase Manhattan Bank (USA), Nat'l Ass'n, 575 So.2d 1041, 1051 (Ala.1991).
Hill v. Galliher, 65 So. 3d 362, 370 (Ala. 2010) (emphasis in original).  

The language of section 40-9-21 provides that the basis for determining whether a taxpayer meets the income qualification listed in the statute is the net taxable income shown on “such person’s and spouse’s United States income tax return.”  Ala. Code § 40-9-21 (2011).  Thus, the plain language of the statute provides that the taxpayer’s income is determined by his or her individual federal income tax return, together with the taxpayer’s spouse.  

If the Legislature had intended to include the income of separately taxable entities owned by the taxpayer or taxpayer’s spouse when determining whether the taxpayer had met the income qualification provided in section 40-9-21, it could have easily done so; however, it did not.  “It is not proper . . . to read into the statute something which the legislature did not include although it could have easily done so.”  Noonan v. E.-W. Beltline, Inc., 487 So. 2d 237, 239 (Ala. 1986).  Therefore, it is not proper to read into section 40-9-21 a requirement to consider the income of a separately taxable entity, such as a professional corporation, that is owned by the taxpayer when determining whether the taxpayer has met the income qualification of that section.
CONCLUSION


Under federal law and regulation, a professional corporation is a separate entity from its owner for purposes of taxation.  Furthermore, the plain language of section 40-9-21 does not show intent by the Legislature to include the income of separately taxable entities owned by the individual taxpayer when determining whether the taxpayer has met the income qualification in the statute.  Therefore, the income of the professional corporation owned by the taxpayer should not be considered when determining whether the taxpayer has met the income qualification in section 40-9-21.

I hope this opinion answers your question.  If this Office can be of further assistance, please contact Craig Banks, Legal Division, Department of Revenue.

Sincerely,

LUTHER STRANGE
Attorney General

By:

BRENDA F. SMITH
Chief, Opinions Division
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