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Honorable Jo Ann Smith

Chair, Henry County Commission

101 Court Square, Suite B

Abbeville, Alabama  36310
County Commissions – Sheriffs – Deputies – Compensation – Discretionary Funds – Employees and Employers – Policies and Procedures – Jailers
The Henry County Commission may use the Sheriff’s Work Release, Law Enforcement, and Pistol Permit Funds to provide incentive compensation to deputy sheriffs and jailers, provided the compensation is made pursuant to a joint written policy adopted by both the county and the sheriff.  

The policy may be separate and include different terms from the incentive-compensation policy in the county’s personnel policy, or the sheriff may adopt the county’s policy for deputy sheriffs and jailers. 
A policy adopted by the county for its employees must state the amount of the compensation, make the compensation available to all employees, and state the consideration offered in exchange for the compensation, such as unused sick leave or maintaining a certain safety-record level.  
The county could provide such compensation to personnel of the probate judge pursuant to section 40-1-48 of the Code of Alabama and Act 2003-279, and to the revenue commissioner’s clerks pursuant to section 40-12-255(a) of the Code of Alabama, provided the compensation is made pursuant to a joint written policy adopted by both the county and the probate judge or revenue commissioner.
Dear Ms. Smith:


This opinion of the Attorney General is issued in response to your request on behalf of the Henry County Commission.
QUESTIONS

(1)
Can funds from the Sheriff’s Work Release, Law Enforcement, and Pistol Permit Funds be used for incentive compensation for the sheriff’s staff?

(2)
If the sheriff’s staff does not fall under the county personnel policy, is it sufficient for the sheriff to have a written policy to meet the requirements in Attorney General’s Opinion No. 2009-036?

(3)
If the Henry County Commission adopted such a policy for its employees to receive such compensation, what are the requirements of the policy, and would it apply to the sheriff’s staff?


(4)
Can the probate judge and revenue commissioner provide such compensation to personnel of the probate judge pursuant to section 40-1-48 of the Code of Alabama and Act 2003-279, and to the revenue commissioner’s clerks pursuant to section 40-12-255(a) of the Code of Alabama, without a policy by the county?

FACTS AND ANALYSIS


You ask this Office to clarify our opinion to Honorable Donald R. Rhea, Attorney for the Sheriff of Etowah County, dated January 30, 2009, A.G. No. 2009-036.  That opinion stated that the Etowah County Commission could use the Sheriff’s Law Enforcement Fund to provide incentive compensation to deputy sheriffs and jailers, provided the compensation was made pursuant to a written policy.  

Your first question concerns application of the Rhea opinion to other discretionary funds of the sheriff.  That opinion construed a local act giving the sheriff broad authority over the pistol permit fees in the Law Enforcement Fund, merely providing that they be spent for law enforcement purposes.  The local acts governing the additional funds in your question are very similar and all contain the same “law enforcement purposes” language.  2011 Ala. Acts No. 2011-335 (Sheriff’s Work Release Fund); 2008 Ala. Acts No. 2008-433, 835 (service-of-process fees to Sheriff’s Law Enforcement Fund); 1995 Ala. Acts No. 95-661, 1373 (Sheriff’s Pistol Permit Fund).  Consistent with that opinion, these funds may be used to supplement the salary of the sheriff’s staff.

Your second question, and the second part of your third question, ask whether the sheriff or county promulgates the policy for incentive compensation from these funds.  The Rhea opinion further qualified its holding by stating that the county could exercise control over the Sheriff’s Law Enforcement Fund by mutual agreement between the parties.  That opinion turned on section 14-6-105 of the Code of Alabama, which provides that the sheriff’s staff may only be paid by the county.  Ala. Code § 14-6-105 (1995).  

As the county’s authority is limited to the amount of incentive compensation, both the sheriff and the county should adopt a joint incentive-compensation policy.  The policy may be separate and include different terms from the incentive-compensation policy in the county’s personnel policy, or the sheriff may adopt the county’s policy for deputy sheriffs and jailers.

The first part of your third question concerns the provisions that must be included in an incentive compensation policy adopted by the county for its employees.  In addition to stating that the compensation had to be prospective and treated as a regular part of an employee’s compensation, the Rhea opinion merely stated that the compensation had to be in exchange for additional consideration provided by the employees.  That conclusion was based on section 68 of article IV of the Recompiled Constitution of Alabama, which prohibits a county or municipality from giving public employees, officers, agents, or contractors additional payment for services already rendered.  Ala. Const. art. IV, § 68.  

The leading case on incentive compensation under section 68 is Kohen v. Bd. of Sch. Comm’rs of Mobile County, 510 So.2d 216 (Ala. 1987).  In Kohen, the Alabama Supreme Court upheld a plan offering $20 per unused sick leave day at the end of the school year to employees, recognizing that waiving a right to something is adequate consideration.  

Likewise, this Office has found no violation for municipal and board of education retirement incentives where the incentive was offered in exchange for the surrender of the right to continued employment.  Opinion to Honorable L.D. Owen, III, Attorney, City of Bay Minette, dated March 29, 2002, A.G. No. 2002-191.  

This Office has also approved municipal safety incentive plans where the incentive was offered in exchange for the employee’s maintaining an acceptable loss ratio.  Opinions to Honorable Robert J. Burns, Mayor, City of Tarrant, dated March 24, 1997, A.G. No. 97-00147; Honorable Chalmers Bryant, Mayor, City of Andalusia, dated August 10, 1979, A.G. No. 79-00141.  

In addition to stating the consideration provided by the employee for the compensation, the incentive-compensation policy must state the amount of the compensation and make the compensation available to all employees.  Burns at 3-4; Bryant at 2.  The compensation may be a fixed amount, a percentage of salary, or a variable amount depending on defined criteria, such as the employee’s loss ratio in the case of a safety plan.  Id.

Your last question concerns application of the Rhea opinion to other discretionary funds of the probate judge and the revenue commissioner.  This Office has explained as follows:


The Legislature established a discretionary fund for the benefit of county tax officials . . . codified at Code of Alabama 1975, §§ 40-1-47 and 40-1-48.  Ten percent of the interest earned on short term investments of ad valorem revenues is placed into a separate fund for the benefit of each tax collector.
Opinion to Honorable Annette D. Skinner, Tax Collector of Shelby County, dated August 30, 1996, A.G. No. 96-00300, at 2.  Ad valorem taxes on motor vehicles are collected in Henry County by the probate judge.  2000 Ala. Acts No. 2000-567, 1048.  

Section 40-1-48 provides as follows:

The special funds herein established shall be used and expended by the officials for . . . the payment of any and all reasonable and necessary expenses incurred in carrying out their official duties, . . . provided, that such funds may not be expended for the usual and ordinary expenses of operating such officials’ office otherwise required by law to be furnished by the county governing body.
Ala. Code § 40-1-48 (2003) (emphasis added).

The Skinner opinion concluded that the tax collector’s discretionary fund could not be used to fund the cost of the tax collector’s employees because that cost was required to be totally covered by the county, relying solely on the emphasized language above.  That opinion did not address use of the discretionary funds by mutual agreement of the parties as discussed in the Rhea opinion.

Act 2003-279 of the 2003 Legislative Session is a local act applicable to Henry County.  2003 Ala. Acts No. 2003-279, 674.  Section 1 of the act authorizes the probate judge to charge the following special transaction fee:

In addition to all other fees and costs provided by law, a special transaction fee in an amount determined by the Henry County Commission, but not exceeding five dollars ($5), shall be paid to the Henry County Judge of Probate when any public business is transacted in his or her office.  The special additional transaction fees shall be collected by the judge of probate and deposited no later than the 20th day of the month following collection into a special fund in the Henry County Judge of Probate office to be used at the discretion of the judge of probate for the costs of maintaining, preserving, and upgrading the records and recording equipment and other services necessary for the improvement of the office of the judge of probate.
Id. at 849 (emphasis added).  

Regarding the revenue commissioner, section 40-12-255(a) of the Code of Alabama provides for the collection of fees from the registration of manufactured homes.  It states, in part, as follows:

The official collecting such registration fees and issuing such identification decals in evidence of payment thereof shall also collect a $5 issuance fee to be distributed as follows:  $4 to the county general fund if the issuing official is on salary and if the issuing official is on the fee system, then the $4 issuance fee shall go to the issuing official, and the remaining $1 shall accrue to an account in the office of the county treasurer for use by the issuing official or designated representative, and such accumulated moneys shall be used only for performance of his or her official duties.

Ala. Code § 40-12-255(a) (2003) (emphasis added).


All of these funds are subject to the same type of restriction as that on the Sheriff’s Law Enforcement Fund addressed in the Rhea opinion.  The compensation of personnel of the probate judge collecting ad valorem taxes are paid from the general fund of the county.  2003 Ala. Acts No. 2000-567, 1048.  The compensation of other personnel of the probate judge is also the responsibility of the county.  1982 Ala. Acts No. 82-749, 223.  Likewise, the clerks of the revenue commissioner are paid from the county’s general fund.  1984 Ala. Acts No. 84-416, 997.  

Accordingly, the county could provide incentive compensation to personnel of the probate judge pursuant to section 40-1-48 and Act 2003-279, and to the revenue commissioner’s clerks pursuant to section 40-12-255(a), provided the compensation is made pursuant to a joint written policy adopted by both the county and the probate judge or revenue commissioner.  The Skinner opinion is overruled to the extent that it conflicts with this opinion.
CONCLUSION


The Henry County Commission may use the Sheriff’s Work Release, Law Enforcement, and Pistol Permit Funds to provide incentive compensation to deputy sheriffs and jailers, provided the compensation is made pursuant to a joint written policy adopted by both the county and the sheriff.  


The policy may be separate and include different terms from the incentive compensation policy in the county’s personnel policy, or the sheriff may adopt the county’s policy for deputy sheriffs and jailers. 


A policy adopted by the county for its employees must state the amount of the compensation, make the compensation available to all employees, and state the consideration offered in exchange for the compensation, such as unused sick leave or maintaining a certain safety-record level.  

The county could provide such compensation to personnel of the probate judge pursuant to section 40-1-48 of the Code of Alabama and Act 2003-279, and to the revenue commissioner’s clerks pursuant to section 40-12-255(a) of the Code of Alabama, provided the compensation is made pursuant to a joint written policy adopted by both the county and the probate judge or revenue commissioner.

I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Ward Beeson of my staff.

Sincerely,

LUTHER STRANGE
Attorney General

By:

BRENDA F. SMITH
Chief, Opinions Division
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