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Honorable Andrew Bennett

Assistant Tax Assessor

Jefferson County (Bessemer Division)
Room 209

1801 3rd Avenue, North

Bessemer, Alabama  35020
Tax Assessors – Discretionary Funds – Expenses
A reasonable and necessary expense, as such term is defined, refers to an expense that is proper and essential under the circumstances.  Section 40-1-48 of the Code of Alabama also requires that expenditures made pursuant to this section be incurred in the carrying out of official duties.

The assistant tax assessor is the authority who makes the determination as to whether an expense is reasonable and necessary.

There are no laws or statutes that determine or define a reasonable and necessary expense in any given situation.

Dear Mr. Bennett:


This opinion of the Attorney General is issued in response to your request.
QUESTIONS

(1)
What expenses are considered to be reasonable and necessary expenses? 

(2)
Who is the authority that makes the determination as to whether an expense is reasonable and necessary?


(3)
Are there any laws or statutes that determine what is reasonable and necessary?

FACTS AND ANALYSIS


In your particular request, you question what constitutes an allowable expenditure pursuant to the provisions in sections 40-1-47 and 40-1-48 of the Code of Alabama.  More particularly, you seek guidance regarding what would be considered a “reasonable and necessary expense” as this term is used within the aforementioned statutory authority.  


Your inquiry informed this Office of some of the expenditures that are being made and which you consider to be “reasonable and necessary” expenses.  In pertinent part, you stated the following in your inquiry:


I attend events where I can educate the public, educate myself and my staff and any other event that might subsequently impact the Assistant Tax Assessor’s office.  I have used these funds for events that the local chambers of commerce sponsor in the district.  I have also used these funds to participate in community parades, educational events and other events of interest for the taxpayers of my district.  All of these events are reasonable and necessary and serve a public purpose.

I deem that these events and the related expenses are reasonable and necessary.  However, it may be the opinion of another that these activities are not reasonable and necessary.

Section 40-1-47 of the Code authorizes an assistant tax assessor, among others, to possess a special fund.  Ala. Code § 40-1-47 (2003).  This fund is generated from the interest earned on the short-term investment of ad valorem tax proceeds.  Section 40-1-48 of the Code of Alabama states the manner in which such funds should be expended.  This section states as follows:

The special funds herein established shall be used and expended by the officials for which the funds are established by such officials requisitioning expenditures from the fund for the payment of any and all reasonable and necessary expenses incurred in carrying out their official duties, including but not necessarily limited to the following: official educational expenses for such officials and/or their employees; provided, that such funds may not be expended for the usual and ordinary expenses of operating such officials' office otherwise required by law to be furnished by the county governing body.

Ala. Code § 40-1-48 (2003) (emphasis added).


The terms “reasonable” and “necessary” are not defined in this statutory authority.  Nevertheless, the phrase “reasonable and necessary” is accepted nomenclature within the legal community that is typically used to express the ability of persons in authority to exercise a certain amount of discretion in particular matters.  Under the established rules of statutory construction, words used in a statute must be given their natural, plain, ordinary, and commonly understood meaning, and where plain language is used, a court is bound to interpret that language to mean exactly what it says.  Ex parte Cove Properties, Inc., 796 So. 2d 331, 333-34 (Ala. 2000). 

According to Black’s Law Dictionary, the term “reasonable” is defined as “[f]air, proper, or moderate under the circumstances. . . .  According to reason. . . .  [H]aving the faculty of reason <a reasonable person would have looked both ways. . . .>”  Black’s Law Dictionary 1379 (9th ed. 2009).  Webster’s Third New International Dictionary defines the term “necessary” as “items . . . that cannot be done without: things that must be had: essentials.”  Webster’s Third New International Dictionary 1510 (3rd ed. 2002).

Accordingly, a reasonable and necessary expense is an expense that is essential and fair under the circumstances.  This particular definition provides an enigmatic explanation.  Consequently, this Office has occasionally stated that whether an expense is reasonable and necessary is a factual determination to be made by an agency.  Although there is no statutory authority that defines what is a reasonable and necessary expense, guidance may be gleaned from the language used within section 40-1-48 and previous Attorney General’s opinions.

Section 40-1-48 of the Code offers the expenditure of funds for educational expenses for both officials and his or her employees as an example of a reasonable and necessary expense.  An expense, while being reasonable and necessary, must also be incurred while carrying out the official duties of the office of tax assessor.  Accordingly, a more appropriate inquiry may be whether an expenditure assists with fulfilling the essential duties or functions of the office and not whether such expenditure serves a public purpose or is an event of interest within the community.  

In previous opinions, this Office has determined that the discretionary fund of a tax collector may be used to pay unbudgeted expenses of the office that could be characterized as usual and ordinary.  Opinion to Honorable Annette D. Skinner, Tax Collector, dated April 6, 1992, A.G. No. 92-00217, at 4.  The best example of this type of situation may be an instance where an unexpected necessity of the office requires the hiring of an extra employee who was not previously planned for within that year’s budget.  Opinion to Honorable John T. Scott, Assistant Tax Assessor, dated August 25, 1989, A.G. No. 89-00403, at 5-6.

It is the opinion of this Office that any amount expended pursuant to section 40-1-48 of the Code may be done at the discretion of the assistant tax assessor without the permission of the county commission.  Scott at 7; Skinner at 2.  Such expenditures should be for essential items needed in the furtherance of that office.  Ala. Code § 41-1-48 (2003).  Because there is no statutory authority clearly setting out what should be considered a reasonable and necessary expense, the tax assessor should be able to justify an expenditure from the special fund as essential to the carrying out of official duties of that office.

Your questions also relate to the possible application of the Ethics Law.  Questions related to the Ethics Law should be submitted directly to the Alabama Ethics Commission because the Attorney General does not give opinions on the Ethics Law.

CONCLUSION


A reasonable and necessary expense, as such term is defined, refers to an expense that is proper and essential under the circumstances.  Section 40-1-48 also requires that expenditures made pursuant to this section be incurred in the carrying out of official duties.

The assistant tax assessor is the authority who makes the determination as to whether an expense is reasonable and necessary.


There are no laws or statutes that determine or define a reasonable and necessary expense in any given situation.

I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Monet Gaines of my staff.

Sincerely,

LUTHER STRANGE
Attorney General

By:

BRENDA F. SMITH
Chief, Opinions Division
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