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Honorable Clay Tinney

Counsel, City of Roanoke

739 Main Street

Post Office Box 1430

Roanoke, Alabama  36274
Municipalities – Public Purpose – Contracts – Consideration – Surplus Property – Buildings – Demolition – Randolph County
A city may pay to have buildings demolished on land owned by a nonprofit entity in exchange for a land swap if the city determines that there are benefits flowing to both parties and a public purpose is served.  Such an arrangement should be memorialized in a contract or some other written agreement.
Dear Mr. Tinney:


This opinion of the Attorney General is issued in response to your request on behalf of the City of Roanoke.
QUESTIONS

(1)  Can the City of Roanoke pay to have buildings demolished on land owned by a church if the city will receive compensation in the form of a land swap with the church?

(2)  Can the city pay to have buildings demolished on land owned by a church if the city council determines that demolishing and removing the buildings would serve a public purpose by promoting public health, safety, morals, security, prosperity, contentment, cleanliness, and the general welfare of the community?

(3)  Can the city pay to have buildings demolished on land owned by a church if the city will receive compensation in the form of a land swap with the church and the city council determines that demolishing and removing the buildings would serve a public purpose by promoting public health, safety, morals, security, prosperity, contentment, and the general welfare of the community?
FACTS AND ANALYSIS


In your letter of request, you informed this Office of the following:

Portions of Roanoke’s downtown are in desperate need of repair with decaying store fronts and collapsed roofs.


The city has been presented with a proposal from the First Baptist Church of Roanoke that would involve the city paying for the demolition and removal of six buildings located on downtown lots currently owned by the church and one building located on a downtown lot currently owned by the city.


The city would be responsible for all costs associated with demolishing and removing the seven buildings at issue.  During demolition and removal of the buildings, the church would retain ownership of its six downtown building lots and the city would retain ownership of its one downtown building lot at issue.  Once the demolition and removal of the buildings is complete, the church would convey to the city three of the six former church building lots, and the city would convey to the church the city lot.  The end result would be that the church would own four of the seven downtown lots at issue and the city would own three of the seven lots at issue.


The consideration paid by the church to the city for the city paying for the demolition of the buildings and for the city’s downtown lot would be the church conveying to the city three of the church’s downtown lots at no cost to the city.


The mayor and city council have determined that demolishing and removing the buildings in question would promote and serve a public purpose in that having the buildings removed will promote public health, safety, morals, security, prosperity, contentment, and the general welfare of the community.

Your inquiry contemplates the ability of the City of Roanoke to negotiate a land-swap and demolition project with a local church.  A city is authorized to demolish blight, nuisance, or dangerous conditions and assess the cost of such action against the landowner pursuant to section 11-47-117 of the Code of Alabama.  Ala. Code § 11-47-117 (2008).  A city is also authorized to acquire blighted property and to clear the blight as part of a redevelopment project.  Ala. Code § 24-2-2 (2007).  A city may dispose of surplus real property pursuant to section 11-47-20 of the Code.  Ala. Code § 11-47-20 (2008).  The property described in your factual situation would be considered an amalgamation of both blight and surplus property.  

This Office has determined that a city must receive adequate consideration for any property sold.  Opinion to Honorable Philip Henry Pitts, Selma City Attorney, dated March 2, 1984, A.G. No. 84-00189, at 4.  Normally, if adequate consideration is recorded, then the city and the private entity have the authority to contract.  Here, part of the consideration paid by the City of Roanoke requires the city to demolish buildings on private property.

Section 94 of the Recompiled Constitution of Alabama, as amended, prohibits a municipality from granting money or any other thing of value to a private person, corporation, or association.  Ala. Const. art. IV, § 94 (amend. 558).  The prohibitions of section 94 are inapplicable when the questioned transfer or action promotes some public purpose that is consistent with the goals and the authority of the public entity.  Opinion to Honorable Jeffrey McLaughlin, Attorney, City of Arab, dated September 8, 2010, A.G. 2010-102; opinion to Honorable Wynnton Melton, Mayor, City of Geneva, dated April 16, 2009, A.G. No. 2009-061.

This Office has addressed a similar issue in an opinion to Honorable F. Lenton White, Attorney, City of Dothan, dated April 28, 1995, A.G. No. 95-00204, when this Office was asked to determine whether the City of Dothan could convey surplus real property to a nonprofit corporation.  That opinion ultimately determined that the city could lease or sell property to the nonprofit corporation for the amount of consideration that would serve the public interest as determined by the city.  The pertinent portion of that opinion stated as follows:


Although the City is prohibited by Section 94 of the Constitution of 1901 from giving away property in the absence of a public purpose, this prohibition is not applicable to a commercial contract with mutual benefits to the parties and a consideration on both sides.  Rogers v. City of Mobile, 277 Ala. 261, 169 So.2d 282 (1964).  The Alabama Supreme Court has upheld both leases and conveyances of property to prove that it has received fair market value for the property.  Dothan Area Chamber of Commerce v. Shealy, 561 So.2d 515 (Ala. 1990); O’Grady v. City of Hoover, 519 So.2d 1292 (Ala. 1987).  The Shealy case involved a lease of property by the City to the Dothan Area Chamber of Commerce for the placement of a visitor’s welcome and information center.  The City received a rent of $1,000.00 per year.  The Supreme Court refused to inquire into the adequacy of the consideration, leaving that determination to the judgment of the City’s duly-elected officials.  
White, at 4; see also, opinion to Honorable Manley L. Cummins, III, Attorney, City of Daphne, dated December 13, 1995, A.G. No. 96-00065 (determining that the City of Daphne could enter into a contract with a nonprofit corporation where the contract conferred mutual benefits and a substantial public benefit); opinion to Honorable George H. Howell, Attorney, City of Prattville, dated March 11, 1998, A.G. No. 98-00111 (determining that a city may convey public property to a nonprofit corporation if there are mutual benefits and a public purpose is served); opinion to Honorable John G. Smith, Attorney, City of Tallassee, dated February 23, 2004, A.G. No. 2004-078 (determining that the City of Tallassee may transfer the superintendent’s house and land to the Preservation Society if a public purpose is served and such action is taken pursuant to section 11-47-20 of the Code of Alabama).

If the city determines that it will receive fair and adequate consideration through the stated demolition and land-swap agreement, then the parties may, as noted earlier, enter into a written agreement or contract.  If the consideration received by the city is less than adequate consideration, the city must determine that part of the benefits flowing from this transaction promote a public purpose.  A transaction of this nature should also be in writing.  This Office notes that the value of services provided by a nonprofit agency to a municipality may be counted as consideration when a municipality is attempting to determine whether adequate consideration has been given.  See Pitts, at 4.

The city should therefore consider contracting with the nonprofit organization regarding this particular arrangement.  In this manner, the city could clearly set forth the quid pro quo and memorialize the benefits to be conferred upon the public.  See, generally, opinions to Honorable Jeffrey McLaughlin, Attorney, City of Arab, dated September 8, 2010, A.G. No. 2010-102, at 2; Honorable Jerry Lacey, Chairman, Fayette County Commission, dated January 31, 1997, A.G. No. 97-00097, at 4.
CONCLUSION


A city may pay to have buildings demolished on land owned by a nonprofit entity in exchange for a land swap if the city determines that there are benefits flowing to both parties and a public purpose is served.  Such an arrangement should be memorialized in a contract or some other written agreement.


I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Monet Gaines of my staff.

Sincerely,

LUTHER STRANGE
Attorney General

By:

BRENDA F. SMITH
Chief, Opinions Division
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