January 23, 2012

Honorable 

Page 2

Honorable Robert E. James

Chairman, Baldwin County Commission

312 Courthouse Square, Suite 12

Bay Minette, Alabama  36507
County Commissions – Attorneys Fees – Legal Fees – Employees, Employers, Employment – County Funds – Litigation – Investigations
The Baldwin County Commission may, in its discretion, pay the legal costs of defending county commissioners and employees during a pending investigation and in litigation if the county commission determines that a proper corporate interest is involved and the actions do not involve a willful or wanton personal tort or a criminal offense.
Dear Mr. James:


This opinion of the Attorney General is issued in response to your request on behalf of the Baldwin County Commission.
QUESTIONS

(1) May the Baldwin County Commission pay the legal expenses of the individual Baldwin County commissioners and employees during an investigation by the Federal Bureau of Investigation (“F.B.I.”) and any resulting charges or litigation related thereto?

(2) As the investigation and possible litigation resulting therefrom may involve allegations of criminal conduct or a possible “criminal offense,” may the Baldwin County Commission pay the legal expenses of county commissioners and county employees related thereto?


(3) May the Baldwin County Commission pay the legal expenses of the county commissioners and county employees related to the FBI investigation and any possible charges or litigation resulting therefrom during the pendency of the investigation or the litigation, or must the county commission wait until the conclusion of the investigation or litigation and reimburse the individual county commissioners and county employees?

(4) Assuming that all county commissioners will, or may, need to obtain individual legal counsel, may the county commissioners vote to authorize such payments, even though they may also receive the benefits of the payment of such legal expenses?

FACTS AND ANALYSIS


Your request sets forth the following information related to your questions:

In 2010, the Baldwin County Commission applied for and received a grant in the amount of $500,000 from the United States Department of Justice for the purchase and installation of security cameras in the Baldwin County Courthouse and other county-owned facilities.  The Baldwin County Sheriff’s Department was, and is, responsible for courthouse security. 

Some of the cameras purchased and installed by the Baldwin County Commission were capable of recording audio, as well as video, and as part of the security measures employed, the audio recordings were kept for up to thirty days, depending on available memory space, in order to allow for access in the event of an emergency or matters affecting security.  There were also some cameras capable of recording audio that were installed in other locations.


The Baldwin County Commission has been advised that the Federal Bureau of Investigation and the U.S. Attorney’s Office for the Southern District of Alabama are conducting an investigation into the installation and use of the cameras with audio recording capabilities.  On or about November 4, 2011, the Baldwin County Commission received a grand jury subpoena requesting certain documentary and electronic information.  In addition, the F.B.I. has requested interviews with certain county commissioners and county employees.  

The county commission is not aware of any criminal charges or indictments that have been issued at this time. On information and belief, it appears that the F.B.I. investigation seeks to determine whether the audio gathering and recording function of the security camera system may have constituted a violation of the Omnibus Crime Control and Safe Streets Act of 1968, otherwise known as the Federal Wiretap Statute (18 U.S.C. § 2511, et seq.), as amended.  As a result, the county attorneys have advised the county commissioners and the employees who have been requested to give interviews of their rights against self-incrimination and their right to seek independent legal counsel.

Section 11-1-9(a) of the Code of Alabama states as follows:
(a) Any law to the contrary notwithstanding, the county commission of any county of the state of Alabama may, in its discretion, defray the costs of defending any lawsuit brought against any county official when such lawsuit is based upon and grows out of the performance by said official of any duty in connection with his office and does not involve a willful or wanton personal tort or a criminal offense committed by the official. The expenses of defending such litigation may include witness fees, transportation, toll and ferry expenses of witnesses, attorney's fees, court costs, and any other cost in connection with the defense of said litigation.

Ala. Code § 11-1-9(a) (2008).

This Office has consistently opined that, pursuant to section 11-1-9(a) of the Code, a county commission may pay the legal fees of a county official or a county employee in a civil or criminal case when the county commission makes specific findings as set forth by the Alabama Supreme Court.  Opinions to Honorable Billy Cannon, Chairman, Marshall County Commission, dated November 14, 2001, A.G. No. 2002-061 and to Honorable Robert J. Teel, Attorney, Coosa County Commission, dated September 5, 1984, A.G. No. 84-00441.  


The Alabama Supreme Court, in the case of City of Montgomery v. Collins, 355 So. 2d 1111 (Ala. 1978) and in City of Birmingham v. Wilkinson, 239 Ala. 199, 194 So. 548 (Ala. 1940), set forth certain elements or tests that must be met before a public entity may pay for the legal fees of officials or employees.  These elements may be summarized as follows:

(1) [T]he lawsuit against the county officer must be based upon and grow out of the performance of a duty in connection with his or her office, (2) the suit does not involve a willful or wanton personal tort, (3) the officer was not guilty of a criminal offense, (4) it is in the proper interest of the county to expend county funds for the purpose of defending the official because of the risk of future litigation against the county itself arising out of the same or similar circumstances, and (5) the official in committing the acts in the discharge of the duties that are the subject of litigation must have acted honestly and in good faith.

Cannon at 2. 

The Court and this Office have further stated that the county governing body; i.e. the county commission; must specifically make a finding that the officers and employees were acting within furtherance of the corporate interests of the county and that the defense of these officers and employees is necessary to protect the county from the risk of future litigation.  In the Collins case, the employees involved were indicted for the commission of a crime, but the municipality made a determination, based upon the specific facts involved, that defending these employees was within the reasonable scope of a proper corporate interest and necessary for the municipality to attempt to protect itself from future civil litigation.  The court found the actions were proper and not a violation of section 94 of the Alabama Constitution. Collins, 355 So. 2d at 1115.  


With respect to your first three questions, the governing body must take into consideration whether officers and employees were acting honestly and in good faith in the performance of their duties or whether their actions were willful, wanton, or criminal.  The governing body must review the facts and circumstances and make an initial determination as to whether the actions are more likely to involve a willful or wanton personal tort or a criminal offense.  If the governing body determines that a proper corporate interest is involved and the actions are not likely to constitute a willful or wanton personal tort or a criminal offense, the public entity may expend public funds to defend the officers and employees.  

There is no requirement that the county wait until the investigation and litigation is concluded to reimburse the legal fees of the officers and employees.  If the county determines that it is necessary to defend a proper corporate interest, it may expend funds to protect those interests during the pending investigation and through any litigation.  If an official or employee is found to have acted willfully or wantonly or is convicted of a criminal offense, the county governing body should seek reimbursement of any legal fees provided to that official or employee.

Your request further states that the Baldwin County Commission has made the following findings:
[T]he Baldwin County Commission hereby states and finds that the actions of the Baldwin County Commissioners and the County employees who have been requested to be interviewed as part of the F.B.I. investigation are being questioned based on actions growing or arising out of the performance of their duties in connection with their respective offices or employment.  While the investigation involves a possible violation of a criminal statute, no County Commissioner or County employee has been convicted of any criminal offense.  The County Commission believes that it is in the proper interest of the County to expend County funds for the purpose of defending the County Commissioners and County employees based on the possible risk of future litigation and/or criminal charges against the County and the possibility that civil fines and remedies may be available against the County under applicable statutes, if violations were to be proven.  In addition, the County Commission has also concluded that paying the legal fees would be proper and necessary to the good morale of the County service and employees and for recruitment and retention purposes, as the cost of defending such actions can be substantial.  On information and belief, the Baldwin County Commission believes that the County Commissioners and County employees acted honestly and in good faith.


Your fourth question relates to the possible application of the Ethics Law, and questions related to the Ethics Law should be submitted directly to the Alabama Ethics Commission. 

CONCLUSION


The Baldwin County Commission may, in its discretion, pay the legal costs of defending county commissioners and employees during a pending investigation and in litigation if the county commission determines that a proper corporate interest is involved and the actions do not involve a willful or wanton personal tort or a criminal offense. 

I hope this opinion answers your questions.  If this Office can be of further assistance, please contact me.
Sincerely,

LUTHER STRANGE
Attorney General

By:

BRENDA F. SMITH
Chief, Opinions Division

LS/BFS
1266930/157231
