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Honorable Deborah B. Crews

Butler County Revenue Commissioner

700 Court Square

Greenville, Alabama  36037
Tax Sales – Tax Certificates – Deeds – Ad Valorem Taxes – Revenue Commissioners
The probate judge may execute a tax deed to the heirs of a deceased tax-certificate-of-purchase holder.
Dear Ms. Crews:


This opinion of the Attorney General is issued in response to your request.
QUESTIONS

(1)  Does a will constitute an assignment?


(2)  If not, can a tax deed be issued to the estate of an individual and then be probated according to the will?


(3)  Do the heirs of a person who purchases property at a delinquent tax sale have any claim to the property when it has not been redeemed and no tax deed has been issued?


(4)  How should this property be assessed?
FACTS AND ANALYSIS


Property was sold in Butler County in 1999 to an individual pursuant to a tax sale for unpaid 1998 property taxes.  Before the three-year right-of-redemption period passed and a tax deed could be issued, the purchaser died.  The purchaser died with a will in which she bequeathed all her real property to her son.  


On September 4, 2001, the assessment on the tax sale property was changed into the son’s name, and he has been paying the property taxes on the property each year since that time.  The son now wishes to sell the property.


Section 40-10-1, et seq., of the Code of Alabama allows the probate judge of each county to sell land when the taxes assessed against such land are uncollected.  Section 40-10-19(a) of the Code states that a certificate of purchase following the sale is given to the purchaser.  This section states as follows:


As soon after the confirmation of sale is made as may be practicable, the tax collector must make out and deliver to each purchaser, other than the state, a certificate of purchase, which shall contain a description of the real estate sold and show that the sum was assessed by the assessor, to whom assessed, the date of assessment, for what year or years the taxes were due, the amount of taxes thereon, the amount of and the name of the holder of each tax lien certificate related thereto, distinguishing the amount due the state and county and for school purposes and to each holder of a tax lien certificate and the fees and costs, that it was advertised and how long, that it was offered for sale and at what time, who became the purchaser, at what price and the fact and date of the confirmation of such sale.

Ala. Code § 40-10-19(a) (Supp. 2011).


Section 40-10-21 of the Code addresses assignments of certificates of purchase.  It reads, in part, as follows:


The certificate of purchase delivered by the tax collector to the purchaser at such sale or to the state in case the state is the purchaser is assignable in writing or by endorsement, and if the state is the purchaser such assignment shall be made by the Land Commissioner upon the payment of the amount bid by the state, with interest thereon at the rate of 12 percent per annum from the date of sale to the date of assignment, plus all taxes due on said land since the date of sale, with interest thereon at 12 percent from the date of maturity.  Such assignment shall vest in the assignee and his legal representatives all the right and title of the original purchaser or of the state in case the state is the purchaser. 

Ala. Code § 40-10-21 (2003).  At the expiration of a three-year redemption period, the holder of a tax certificate of purchase can return the certificate to the probate judge for a tax deed.  


Section 40-10-29 of the Code states as follows: 


After the expiration of three years from the date of the sale of any real estate for taxes, the judge of probate then in office must execute and deliver to the purchaser, other than the state, or person to whom the certificate of purchase has been assigned, upon the return of the certificate and payment of a fee of $5 to the judge of probate, a deed to each lot or parcel of real estate sold to the purchaser and remaining unredeemed, including therein, if desired by the purchaser, any number of parcels, or lots purchased by him at such sale; and such deed shall convey to and vest in the grantee all the right, title, interest and estate of the person whose duty it was to pay the taxes on such real estate and the lien and claim of the state and county thereto, but it shall not convey the right, title or interest of any reversioner or remainderman therein.

Ala. Code § 40-10-29 (Supp. 2011).


This Office has had occasion to answer questions concerning the assignment of tax certificates held by individuals who purchased land at tax sales in a long line of opinions.  See the following opinions:

· Honorable Arthur C. Murray, Probate Judge of Calhoun County, dated October 14, 1982, A.G. No. 83-00011; 
· Honorable W. Hardy McCollum, Probate Judge of Tuscaloosa County, dated February 2, 1979, A.G. No. 79-00048; 
· Honorable J. L. Killian, Sr., Probate Judge of Lee County, dated June 5, 1950; 
· Honorable J. F. Laseter, Probate Judge of Barbour County, dated February 4, 1943; 
· Honorable H. J. Brodgen, Probate Judge of Covington County, dated April 16, 1941; and to

· Honorable E. A. Hammett, Probate Judge of Talladega County, dated March 19, 1937.  
These opinions held that holders of tax certificates could only assign their rights under the certificate by actual writing or endorsement.  Tax certificates cannot be passed to heirs via a will.  


Also, most of these opinions cite the controlling decision of the Alabama Supreme Court in Alexander v. Savage, 90 Ala. 383, 8 So. 93 (1890), while a few do not.  The Court held that a probate judge could not issue a tax deed to the estate of a deceased tax-certificate-of-purchase holder.  Our opinions cite this decision as a general proposition, not considering that the Supreme Court emphasized that its conclusion turned on the facts in that case.  The opinions solely rely on the following language in Alexander:
Under this state of facts, the deed was clearly void for want of authority in the probate judge to execute it to the administrators of the deceased purchaser.  As grantor this officer was acting under a limited statutory power.  A tax-deed made to one substituted for the purchaser or to any grantee other than one sanctioned by the statute is void.  The statutory authority to convey must be strictly pursued by the probate judge, and the deed made only to those to whom he is authorized by law to execute it.
90 Ala. at 385, 8 So. at 94 (emphasis added).

The following language preceding and following this quote is not included, but reflects that the basis of the Court’s decision was actually that the tax deed could not be executed to the administrators of the estate because they were not heirs:
[T]he conveyance is made jointly to the three administrators of said decedent by name “for the use of the heirs. . . .”  The last will and testament of Matthews, which appears in the bill of exceptions, shows that the plaintiffs, who were grantees in the tax-deed, were not devisees under the provisions of that instrument.
Id.


More to the point, in explaining the options of the probate judge on a tax deed at the beginning of its opinion, the Supreme Court makes clear that heirs may receive a tax deed, stating as follows:
The statute invests the probate judge with the authority to execute a tax-deed only to the following classes of persons:  (1) To the original purchaser at the tax-sale; (2) to the assignee, by written indorsement, of the certificate of purchase; and (3) by necessary implication, possibly, to the devisees or heirs of a deceased purchaser . . . .
Id. at 384-85, 8 So. at 93 (emphasis added).  The above line of opinions is overruled to the extent that it conflicts with this opinion.
CONCLUSION


The probate judge may execute a tax deed to the heirs of a deceased tax-certificate-of-purchase holder.

I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Ward Beeson of my staff.

Sincerely,

LUTHER STRANGE
Attorney General

By:

BRENDA F. SMITH
Chief, Opinions Division
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