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Honorable Jay M. Ross

Attorney, Mobile County Commission

Tenth Floor, South Tower

205 Government Street

Mobile, Alabama  36644-1001
Leases – Lease-Purchase Agreements – Building – County Commissions – Public Works
This Office is unaware of any statutory provisions that would preclude the Mobile County Commission (“Commission”) from leasing a roof attached to the Mobile County Government Plaza Atrium from a private entity pursuant to a lease-purchase arrangement.

This Office is unaware of any statutory or other legal impediment that would preclude the inclusion of a provision in the contemplated agreement mandating that, in the event of a default by the Commission and upon the provision of appropriate notice and failure to cure, the Commission would be obligated to purchase the roof within a reasonable time after said default.

This Office is unaware of any statutory or other legal impediment that would preclude the Commission from soliciting competitive bids that include each bidder’s determination of an appropriate roof system sufficient to meet the Commission’s performance criteria and specifications.
Dear Mr. Ross:


This opinion of the Attorney General is issued in response to your request on behalf of the Mobile County Commission.
QUESTIONS

Is there any statutory or other legal impediment that would preclude the Commission from leasing a roof attached to the Mobile County Government Plaza Atrium (“Plaza”) from a private entity pursuant to a lease-purchase arrangement such as the one described herein?

Is there any statutory or other legal impediment that would preclude the inclusion of a provision in the contemplated agreement mandating that, in the event of a default by the Commission and upon the provision of appropriate notice and failure to cure, the Commission would be obligated to purchase the roof within a reasonable time after said default?


Is there any statutory or other legal impediment that would preclude the Commission from soliciting competitive bids that include each bidder’s determina​tion of an appropriate roof system sufficient to meet the Commission’s performance criteria and specifica​tions?

FACTS AND ANALYSIS


In your letter of request, you informed this Office of the following:

The Mobile County Commission is seeking a cost-effective way to repair, replace, and maintain the roof system of the Mobile County Government Plaza Atrium.  It has come to the Commission’s attention that there is an opportunity to lease a roof system from the private sector.  In doing so, it is anticipated that a pri​vate business would design a roof system for the Plaza and install, inspect, monitor, maintain, and repair the roofing during a term of years likely to be between twelve and twenty years (“Term”).  In exchange, the Commission would enter into a lease-purchase agree​ment with the private business that would provide, among other things, that the Commission would pay monthly lease payments to said business during the Term.  At the conclusion of the lease Term, the Com​mission would repurchase the roofing system for one dollar.


This proposed lease would expressly provide that accelerated purchase requirements would be the poten​tial lessor’s only recourse if the Commission defaulted and, under no circumstances, could the roof be repossessed.  This arrangement would be competitively bid with the bid request to include performance criteria for the roof’s system.  Private businesses bidding on the project will be responsible for determining the appropriate roof system to meet the performance crite​ria and specifications, as well as a duty to install, maintain, and repair.  The private business would also likely pass on the burden of bonding and insurance to subcontractors that would actually perform the installation and repair.  The private business would thereafter directly hold no bond or insurance.

Your initial request seeks guidance regarding the ability of the Mobile County Commission to enter into a lease-purchase arrangement regarding the roof for the Mobile County Government Plaza Atrium.  This Office answered a similar question in an opinion to Honorable Richard F. Allen, Commissioner, Department of Corrections, dated April 21, 2008, A.G. 2008-074.  In that opi​nion, the Department of Corrections (“Department”) questioned whether there was any constitutional, statutory, or other impediment that would preclude the Department from leasing a roof attached to a prison facility, or other Depart​ment facility, from a private entity pursuant to a lease-purchase agreement.  In response to this inquiry, this Office stated, in pertinent part, as follows:

Under Alabama law, “any governmental entity shall have the power and authority to execute, perform and authorize payments under any alternative financing contract relating to any eligible property deemed by such govern​mental entity to be necessary, useful or appropriate to one or more lawful pur​poses of such governmental entity.”  Ala. Code § 4l-16A-4 (2000). The Code broadly defines the term “alternative financ​ing contract” to include “a lease, lease-purchase, lease with option to purchase, installment-sale agreement or arrangement, or other similar agreement or arrange​ment.”  Ala. Code § 41-l6A-3(a) (2000). It is clear, however, that such arrangements can only be entered into following the competitive bidding process required by section 39-2-2 of the Code of Alabama to the extent such entity elects to contract for public works improvements at costs in excess of $50,000. See Ala. Code § 39-2-2 (Supp. 2007).


In this case, the Department has been empowered by the State of Alabama to manage, supervise, and control all penal and correctional institutions, Ala. Code § 14-1-8(a) (1995). Additionally, the con​templated transaction is struc​tured as an alternative financing contract further permitted by the Code and will be competitively bid in accordance with the pro​visions of the applicable Public Works statutes. Thus, Alabama law expressly permits the Department to enter into a transaction structured as the one described herein.  

Allen, at 2.


As stated above, section 41-16A-4 of the Code authorizes any governmen​tal entity to execute contracts under an alternative financing agreement when any eligible property is deemed necessary, useful, or appropriate by the governmental entity.  Ala. Code § 41-16A-4 (2000).  Based upon the informa​tion provided, the Commission will bid this as a public works project and will use county tax proceeds to fund this project.  Phillips v. Atkins, 155 So. 537 (1934).  Accordingly, it is the opinion of this Office that the Commission may enter into a lease-purchase agreement for the roof of the Mobile County Government Plaza Atrium.

Next, you question whether there is any statutory or other legal impedi​ment that would preclude the inclusion of a provision in the agreement man​dating that, in the event of a default by the Commission, the Commission would be obligated to cure the default by purchasing the lease within a reasonable time.  The Supreme Court of Alabama has determined that “parties are free to negotiate a contract to whatever standard they please, particularly where there is an arm's length negotiation[.]” Shoney's LLC v. MAC East, LLC, 27 So. 3d 1216, 1221 (Ala. 2009).  

The provision you seek to have incorporated into the agreement does not appear to be a provision that would destroy the seller’s ability to receive the fruits of the contract.  Id. at 1220.  Further, this particular provision does not seem unconscionable.  Ala. Code § 7-2-302 (2006).  “An unconscionable . . . contractual provision is defined as a . . . provision ‘such as no man in his sense and not under delusion would make on the one hand, and as no honest and fair man would accept on the other.’”  Layne v. Garner, 612 So. 2d 404, 408 (Ala. 1992).  Accordingly, this Office is unaware of an impediment that would pre​vent the inclusion of the aforementioned provision.

Finally, you question whether there is any statutory or other legal impedi​ment that would preclude the Commission from soliciting competitive bids that include each bidder’s determination of an appropriate roof system sufficient to meet the Commission’s performance criteria and specifications.  This Office has determined that governmental entities may issue invitations to bid that contain exact brand names for materials or systems as long as a bidder may submit a bid that contains a product that is of equal or better quality as the brand name or equipment specified by the governmental entity.  Opinion to Honorable Gerald O. Dial, Member, Alabama State Senate, dated May, 22, 2006, A.G. No. 2006-098.  Bid specifications, however, should not be written in such a manner that full and fair competition is excluded.  White v. McDonald Ford Tractor Co., 287 Ala. 77, 248 So. 2d 121 (1971).

The legislative intent in passing the Competitive Bid Law was to get the best quality equipment at the lowest possible cost.  Because an awarding authority may use a brand name to indicate a level of quality expected from a particular product, it is the opinion of this Office that the Commission may soli​cit bids seeking each bidder’s determination of an appropriate roof system suffi​cient to meet the qualifications set out by the Commission.  See, generally, Ericsson GE Mobile Commc’ns, Inc., v. Motorola Commc’ns & Electronics, Inc., 657 So. 2d 857, 864 (Ala. 1995).

This Office does not make determinations as to the constitutionality of an action as a determination must be made by a court of competent jurisdiction.  It should be noted, however, that section 224 of article XI of the Alabama Consti​tution provides a debt limit for counties.  Ala. Const. art. XII, § 224 (amend. 342).  Further, section 215 of the Constitution of Alabama sets a limitation on county property tax increases.  Ala. Const. art. XI, § 215 (amend. 208).  Whether the terms of this proposed transaction would violate the provisions of either section 224 or section 215 is a constitutional question that must be deter​mined by the Commission and, ultimately, by a court of competent jurisdiction.
CONCLUSION


This Office is unaware of any statutory provisions that would preclude the Commission from leasing a roof attached to the Mobile County Government Plaza Atrium from a private entity pursuant to a lease-purchase arrangement.


This Office is unaware of any statutory or other legal impediment that would preclude the inclusion of a provision in the contemplated agreement man​dating that, in the event of a default by the Commission and upon the provision of appropriate notice and failure to cure, the Commission would be obligated to purchase the roof within a reasonable time after said default.


This Office is unaware of any statutory or other legal impediment that that preclude the Commission from soliciting competitive bids which include each bidder’s determination of an appropriate roof system sufficient to meet the Commission’s performance criteria and specifications.

I hope this opinion answers your questions.  If this Office can be of fur​ther assistance, please contact Monet Gaines of my staff.

Sincerely,

LUTHER STRANGE
Attorney General

By:

BRENDA F. SMITH
Chief, Opinions Division
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