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DO NOT CITE.  See Howard v. Cullman Cty., No. 1140748, 2015 WL 7890026 (Ala. Dec. 4, 2015), ___ So. 3d ___ (holding that the timing provisions of section 40-7-42 of the Code of Alabama are directory, not mandatory.
Honorable Greg Norris

Monroe County Probate Judge/Chairman

Monroe County Commission

Post Office Box 8

Monroeville, Alabama  36461
County Commissions – Health Care Authorities – Hospital Tax – Tax Rates – Ad valorem Taxes
The Monroe County Commission may not amend a one mill tax levy made in February to increase the levy to four mills to accommodate the Monroe County Health Care Authority.  
Dear Mr. Norris:


This opinion of the Attorney General is issued in response to your request on behalf of the Monroe County Commission.

QUESTION


Can the county commission amend its tax levy from February to the requested three mill increase to accommodate the Monroe County Health Care Authority and begin collecting four mills starting on October 1, 2011?

FACTS AND ANALYSIS


In your letter of request, you informed this Office that the Monroe County Commission (“Commission”) is authorized pursuant to section 215.02 of article XI of the Recompiled Constitution of Alabama (Amendment 72), as amended, to levy a special county tax not to exceed four mills of the assessed valuation of taxable property for the purpose generally of maintaining a county hospital.  Although the Commission initially levied at a rate of four mills, since 1965, the Commission has levied at a rate of one mill.  The Commission set the special tax rate at its first regular meeting in February of 2011 at a rate of one mill.  You further informed this Office that the Monroe County Health Care Authority (“Authority”) requested, in June of 2011, that the Commission increase the special tax by three mills due to a lack of reserve funds and the Authority’s inability to meet its bond requirements.


Section 40-7-42 of the Code of Alabama sets the manner and mechanism in which a county shall levy general and special ad valorem taxes.  This provision states as follows:

The county commission, at the first regular meeting in February in each year, shall levy the amount of general taxes required for the expenses of the county for the current year, not to exceed one half of one percent of the value of the taxable property as assessed for revenue for the state as shown by the book of assessments after it shall have been corrected, at the same time levying the amount of special taxes required for the county for the current year, which levy shall be made upon the same basis of valuation provided above and, when such levy shall be made, shall certify the rate or rates of taxation and the purpose or purposes for which the tax is levied to the tax assessor of the county.

Ala. Code § 40-7-42 (2003) (emphasis added).


Your inquiry seeks guidance regarding the authority of the Commission to amend the amount of tax to be collected after that amount has been levied, but prior to the implementation of that levy in October.  Section 40-7-42 of the Code makes clear that the Commission must levy the tax at the first regular meeting in February.  

As the Supreme Court of Alabama has observed, “[t]he word ‘shall’ is considered presumptively mandatory unless something in the character of the provision being construed requires that it be considered differently.” Hornsby v. Sessions, 703 So. 2d 932, 939 (Ala. 1997) (citing 3 Norman J. Singer, Suther​land Statutory Construction, § 57.02, p. 4 (1992)); see also, Opinion to the Honorable Bob Riley, Governor, Alabama Governor’s Office, dated December 18, 2003, A.G. No. 2004-042, at 3 (citing Hornsby).  The use of “shall” in consecutive sentences in section 40-7-42 only underscores the mandatory nature of its terms, and nothing “in the character of the provision” suggests otherwise.

Moreover, based upon our research, there is no law that states a mechanism by which to amend the amount to be levied.  The Legislature possesses all the legislative power which resides in the state. . . .”  State ex rel. Wilkinson v. Lane, 181 Ala. 646, 62 So. 31 (Ala. 1913).  Counties, being mere creatures of the Legislature, have no inherent power to make law.  Hence, the county may exercise only those powers delegated to them by the Legislature.  Consequently, the Commission is not authorized to amend the levy of a tax after the appropriate time for such tax to be levied.
CONCLUSION


The Monroe County Commission may not amend a one mill tax levy made in February to increase the levy to four mills to accommodate the Monroe County Health Care Authority.  


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Monet Gaines of my staff.

Sincerely,

LUTHER STRANGE

Attorney General

By:

BRENDA F. SMITH

Chief, Opinions Division
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