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Honorable Donnie Chesteen

Member, House of Representatives

306 Goose Hollow Road

Geneva, Alabama  36340
Legislators – Double-Dipping – Conflicts of Interest – Boards and Directors – Watershed Management Authority – Geneva County
When a Legislator receives no compensation and abstains from any decisions concerning state funding for an agency while serving as an At-Large Director for Geneva County on the Choctawhatchee, Pea and Yellow Rivers Watershed Management Authority (“Authority”), there is no conflict of interest.  

A Legislator serving as an At-Large Director may receive reimbursement for travel related to official agency business.

Dear Representative Chesteen:


This opinion of the Attorney General is issued in response to your request.

QUESTIONS


(1)
Does a Legislator’s position as an At-Large Director on the Choctawhatchee, Pea and Yellow Rivers Watershed Management Authority for Geneva County pose a conflict of interest if the Legislator receives no compensation and abstains from any decisions concerning state funding for the agency?

(2)
May a Legislator serving as an At-Large Director for the Authority receive reimbursement for travel related to official agency business?

FACTS AND ANALYSIS


The Attorney General is authorized to issue opinions to the public officials and public bodies set forth in section 36-15-1 of the Code of Alabama.  Ala. Code § 36-15-1 (Supp. 2010).  Legislators are not included among the public officials that are entitled to receive opinions, with the exception of the Chairman of the Judiciary Committee (“Committee”) of either House upon a matter under consideration by the Committee.


We are further limited by the statute to fact situations where “advice sought [is] necessary to [the] present performance of some official act that the officer must immediately perform.”  Id.  The Attorney General is not authorized to issue opinions for moot, private, or personal questions.  Id.


As a courtesy to Legislators, this Office has given opinions to Legislators if there is some nexus between the question posed and a perceived legislative duty.  Your present question appears to be one in which we can give a formal opinion.


Your facts indicate that you are a member of the Alabama House of Representatives who also serves as the At-Large Director for the Authority for Geneva County.  You indicate that past Legislators have also served on this Board uncompensated, while abstaining from voting on any matter regarding state funding for the Authority.  You request an opinion as to whether serving as an At-Large Director for Geneva County on the Authority creates any conflicts of interest, and whether you may be reimbursed for travel related to official agency business.


Watershed Management Authorities are created pursuant to sections 9-10A-1 through 9-10A-22 of the Code of Alabama.  Depending on the manner in which the authority is established, a director serves if either he or she is appointed personally by the board of supervisors, or if that person voluntarily chooses to participate in an election.  See generally, Ala. Code §§ 9-10A-9 and 9-10A-10 (2001).  Any director who serves must do so without compensation, but may be reimbursed for “actual and necessary expenditures incurred in the performance of [his/her] duties.”  Ala. Code § 9-10A-13 (2001).  Further, any director of a watershed authority is deemed a “public official” pursuant to section 9-10A-18 of the Code.  Ala. Code § 9-10A-18 (2001).

A conflict of interest occurs when a Legislator has a personal or private interest vested in particular measures or bills for the Legislature’s consideration.  See, Ala. Const. art. IV, § 82.  At common law, it was held that a conflict of interest existed if a public official voted on a matter in which he or she had a personal direct and pecuniary interest. Opinion to Honorable Thomas A. Snowden, Jr., Chairman, Shelby County Commission, dated February 12, 1986, A.G. No. 86-00156.  In certain circumstances, a public servant should, at a minimum, disclose any potential for a conflict of interest.  See generally, Ala. Code § 13A-10-62 (2006).


The Code of Alabama provides several different provisions addressing Legislators’ potential conflicts of interests and similar ethical concerns.  Section 29-1-26 of the Code, known as the “Legislative Double-Dipping Prohibition Act,” is one such provision.  The Double-Dipping Act states that “a member of the Legislature, during his or her term of office, may not be an employee of any other branch of state government, any department, agency, board, or commission of the state…”  Ala. Code § 29-1-26. (2010) (emphasis added).  This provision also defines “employee” by reference to other statutes which are applicable to persons employed within state service in various capacities.  In a nutshell, section 29-1-26 of the Code determines that an employee is anyone fitting any of the following categories: (1) an employee as defined in section 36-27-1 or section 16-25-1 of the Code of Alabama; (2) a person who is personally providing services under a personal or professional services contract paid for by the department, agency, board, commission, or educational entity; or (3) a person who has a substantial financial interest by reason of ownership of, control of, or exercise of power over any interest greater than five percent of the value of any corporation, partnership, company, joint venture, or other business entity that is providing goods or services under any contract paid for by the branch, department, agency, board, commission or educational institution.  See generally, Ala. Code § 29-1-26 (2010).

A person serving as an At-Large Director of the Authority is not an employee as defined in sections 36-27-1 or 16-25-1 of the Code.  From your facts, there is evidently no financial, personal, or private interest involved, nor any contract over which your role as Director would require you to exercise a substantial discretionary function.  As such, a Legislator who acts as a director of a watershed authority should not be considered an employee of the authority.  Accordingly, it is the opinion of this Office that there is no conflict of interest created by a Legislator serving on the Choctawhatchee, Pea and Yellow Rivers Watershed Management Authority.


Next, you question whether you may be compensated for travel expenses you incur while engaging in official agency matters.  This Office has previously opined that “any per diem and travel allowance authorized for conducting the business of the [a] Commission…would not be considered salary or compensation” as might be barred under section 36-6-3 of the Code prohibiting an officer or employee from taking two state salaries.  Opinion to Honorable Bill E. Poole, Chairman, Real Estate Commission, dated June 6, 2007 A.G. No. 2007-1002 (emphasis added). See also, Opinion to Honorable William H. Atkinson, Attorney, Marion County Commission, dated October 16, 1995 A.G. No. 96-00009 (expressing the opinion that an expense allowance is not compensation).  Money paid as reimbursement for this agency-related travel would not constitute a fee or compensation.


This Office does not give an opinion regarding the State Ethics Law.  See generally, Ala. Code § 36-25-1 to §36-25-30. (2006).  Specific questions concerning the applicability of the Ethics Law should be addressed to the Alabama Ethics Commission.

CONCLUSION


When a Legislator receives no compensation and abstains from any decisions concerning state funding for an agency while serving as an At-Large Director for Geneva County on the Authority, there is no conflict of interest.  


A Legislator serving as an At-Large Director may receive reimbursement for travel related to official agency business.


I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Monet Gaines of my staff.
Sincerely,

LUTHER STRANGE

Attorney General

By:

BRENDA F. SMITH

Chief, Opinions Division
LS/MMG/na
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