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Honorable William T. Musgrove III

Attorney, City of Florence

Post Office Box 98

Florence, Alabama  35631-0098
Municipalities – Ordinances – Real Property – Leases – Lauderdale County

Ordinances adopted pursuant to sections 11-47-20 or 11-47-21 of the Code of Alabama, which authorize the disposal or leasing of real property, should be considered ordinances “intended to be of a permanent nature” because both affect the general public and operate as definitive, long-term actions. Therefore, such ordinances should be adopted pursuant to the requirements specifically enumerated within section 11-45-2(b) of the Code.

Dear Mr. Musgrove:


This opinion of the Attorney General is issued in response to your request on behalf of the City of Florence.

QUESTION

Whether ordinances adopted pursuant to either sections 11-47-20 or section 11-47-21 of the Code are intended to be of permanent opera​tion, subject to the requirements enumerated in section 11-45-2 of the Code.
FACTS AND ANALYSIS

The facts of your letter indicate the City of Florence periodically adopts two ordinances—one authorizing the disposal of municipal real property pur​suant to section 11-47-20, and the other authorizing the leasing of municipal real property pursuant to section 11-47-21 of the Code. Your letter requests an opinion as to whether adoption of these provisions is intended to be of permanent operation and therefore subject to the requirements enumerated in section 11-45-2 of the Code. 


Section 11-47-20 authorizes the disposal of real property by the governing body of a city or town.  Ala. Code § 11-47-20 (2008). Prior to disposal, the city or town is required to adopt an ordinance finding that “the property is no longer needed for public purposes.” Jones v. City of Dothan, 375 So. 2d 462, 464 (Ala. 1979). 

Section 11-47-21 of the Code grants a power to the city similar to that stipulated by section 11-47-20. Under section 11-47-21, a city may “lease any of its real property not needed for public or municipal pur​poses . . . for the term specified in the lease, not to exceed a period of 99 years.”  Ala. Code § 11-47-21 (2008) (emphasis added).


Section 11-45-2(b) provides the procedural framework for adopting resolutions and ordinances intended to be “of permanent operation.” The statute states, in pertinent part, as follows:


No ordinance or resolution intended to be of permanent operation shall be adopted by the council at the same meeting at which it was introduced, unless unanimous consent of those present is given for the immediate consideration of such ordinance or resolution, such consent to be shown by a vote taken by yeas and nays[,] . . . and no ordinance or resolution intended to be of permanent operation shall become law unless on its final passage a majority of the members elected to said council in cities of over 12,000 inhabitants shall vote in its favor.
Ala. Code § 11-45-2(b) (2008) (emphasis added).
The Alabama Supreme Court has defined resolutions of “permanent operation” as those that “create a new expense or status of a constant and continuing nature.” Jasper City Council v. Woods, 647 So. 2d 723, 727 (Ala. 1994). Similarly, in an opinion to Mrs. Rayvonne Thornton, this Office noted that an established distinction exists between ordinances and resolutions that constitute legislative acts of a municipal council, and ordinances and resolutions that are merely temporary and provide for “the disposition of a particular piece of administrative or ministerial business of the municipality.” Opinion to Mrs. Rayvonne W. Thornton, Town of Coosada, dated April 21, 1977.

The Alabama Supreme Court has provided specific examples of permanent ordinances or resolutions, explaining that “[o]rdinances or resolutions of permanent operation are those which continue in force until repealed. An ordinance providing for the creation of city offices such as treasurer, tax collector, or clerk, is an example of an ordinance of a per​manent nature.” Michael v. State, 50 So. 929 (Ala. 1909); opinion to Honorable Frank C. Galloway Jr., Attorney at Law, City of Mountain Brook, dated November 2, 1990, A.G. No. 91-00072; but see, Pierce v. City of Huntsville, 64 So. 301 (Ala. 1913) (holding that ordinances and resolutions calling for and accepting bids and fixing assessments and for paving certain streets are not of a permanent nature). 

These examples clearly illustrate that to the extent subsequent municipal administrations take contrary action, an ordinance may be con​sidered temporary rather than permanent. The establishment of an office is permanent since one municipal administration succeeding another will not likely abolish an office recently established by the former. Likewise, the paving of streets or fixing of assessments is a short-term action, easily reversible by subsequent administrations. The sale or the leasing of land is therefore permanent since neither action is easily reversible, and both actions are more likely of long-term duration. 


Notably, the label a council attaches to a measure upon its adoption is irrelevant for purposes of (non)characterization as “of a permanent nature.” Rather, the important factor is the measure’s purpose. Alabama League of Municipalities, Selected Readings for the Municipal Official, at 68-69 (2004). Thus, a council may not characterize a legislative action as “temporary” by merely imposing a short-term duration or make an other​wise mundane administrative matter “permanent” by imposing a term of extended duration. Under this standard, the alienability of property, either by sale or by lease, is permanent since the purpose of both actions would presumably be to relinquish control over the property, notwithstanding the duration of either action.


Based on the foregoing, the ordinances the City of Florence seek to adopt pursuant to section 11-47-20 or section 11-47-21 of the Code are intended to be of a “permanent operation,” and the procedures by which the ordinances should be adopted must adhere to the requirements stipu​lated in section 11-45-2(b) of the Code of Alabama.

CONCLUSION


Ordinances adopted pursuant to sections 11-47-20 or 11-47-21, which authorize the disposal or leasing of real property, should be con​sidered ordinances “intended to be of a permanent nature” because both affect the general public and operate as definitive, long-term actions. Therefore, such ordinances should be adopted pursuant to the require​ments specifically enumerated within section 11-45-2(b) of the Code.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Monet Gaines of my staff.

Sincerely,

LUTHER STRANGE

Attorney General

By:

BRENDA F. SMITH

Chief, Opinions Division
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