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Honorable B. J. Meeks

Mayor, City of Childersburg

201 8th Avenue, SW

Childersburg, Alabama  35044
Municipalities – Mayor – Chairman Pro Tempore – Absences –Talladega County
Pursuant to section 11-44G-2 of the Code of Alabama, the chair pro tempore performs the governmental functions of the mayor while the mayor is absent from the position.  An absence occurs when the mayor is unable to perform the functions of the position and action needs to be taken.  
Dear Mayor Meeks:


This opinion of the Attorney General is issued in response to your request on behalf of the City of Childersburg.
QUESTION


If the mayor is out of the city or state, does the mayor pro tempore act as mayor, pursuant to section 11-43-42(b) of the Code of Alabama, in a city with a population under 12,000?
FACTS AND ANALYSIS


The City of Childersburg is located in Talladega County.  According to the last census, Childersburg has a population of approximately 5082 people.  Childersburg is class 8 municipality.  Ala. Code § 11-40-12 (2008).  

In your request, you mentioned section 11-43-42(b) of the Code of Ala​bama.  This section states as follows:

(b) In cities of less than 12,000 inhabitants and in towns, in case of the absence or disability of the mayor, the functions of the office shall be exercised by the chairman pro tempore of the council and, during his absence or disability, by such person as the council may appoint from its membership, which appointment must be entered upon the minutes of the council.

In the event of a vacancy from any cause in the office of mayor, the council shall fill the vacancy either from its own membership or from without the membership of the council. The person elected by the council to fill the vacancy in the office of mayor shall be a qualified elector in the municipality and must meet all other legal qualifications required by law for the performance of the duties of the office to which elected.

Ala. Code § 11-43-42 (b) (2008) (emphasis added).

Section 11-43-42(b) is the general provision relating to the absence or vacancy in the position of a mayor where there is a population of less than 12,000 inhabitants.  Section 11-44G-2(a)(1) of the Code of Alabama, however, offers specific statutory authority applicable to class 7 and 8 municipalities in instances where there is an absence in the position of the mayor.  This section states as follows:

(a)(1) In the event of the absence or disability of the mayor in any Class 7 or Class 8 municipality, the functions of the office shall be exercised by the chair pro tempore of the city council and, during his or her absence or disability, by such person as the city council may appoint from its membership, which appointment shall be entered upon the minutes of the city council.
Ala. Code § 11-44G-2(a)(1) (2008) (emphasis added).

Sections 11-43-42(b) and 11-44G-2(a)(1) are very similar and almost identical in nature.  Because specific provisions relating to specific subjects control general provisions relating to general subjects, it is the opinion of this Office that an absence in the position of the mayor in a class 7 or 8 municipality should be handled pursuant to section 11-44G-2 of the Code of Alabama.  See generally, Ex parte Jones Mfg. Co., Inc., 589 So. 2d 208, 211 (Ala. 1991).  


Although these statutes are similar, neither statute defines the term “absence.”  Webster’s Third New International Dictionary, however, defines “absence” as “1: state of being absent or missing from a place or from com​panionship: failure to be present – opposed to presence 2: failure to be present (as in an accustomed place) or where one is needed, wanted or normally ex​pected.”  Webster’s Third New International Dictionary 6 (2002).  Based on this definition, a mayor should be considered absent when there is a failure of the mayor to be present or where he or she is needed, wanted, or normally expected.  

Although a mayor may conceivably be considered absent if he or she is outside of the city or state, a more prudent assessment of the definition of the term “absent” should be considered.  It is the opinion of this Office that a per​son should not be considered absent unless that person is unable to respond or perform the duties of the mayoral position when needed or expected.  Thus, the lack of the mayor’s physical presence within the city does not, in and of itself, trigger the necessity of the chair pro tempore unless there is a governmental function that would go unaddressed because of such absence.  Stated differently, once a person is unable to perform the duties of a mayor, then that person should be considered absent from the position.  In contrast, a person who dies, resigns, or is removed from the position of mayor should be considered to have vacated the position.  

A person who fills a vacancy, or an absence of the mayor, is authorized to carry out the functions of government normally performed by the mayor, but such person is neither entitled to the salary of the mayor nor assumes the office of the mayor.  Opinions to Honorable Lee J. Wood, Mayor of Wetumpka, dated August 8, 1989, A.G. No. 89-00395; and to Honorable P. Richard Hartley, Attorney, City of Greenville, dated March 8, 1983, A.G. No. 83-00222.  Although these opinions were analyzed pursuant to section 11-43-42 of the Code of Alabama, it is the opinion of this Office that the result would be the same in this instance.

Prior to the chair pro tempore performing the functions of the mayor, such appointment must be entered upon the minutes of the city council.  The pro​cedure for appointment and removal of the chair pro tempore should be set by the council under its power to determine the rules of its own proceedings.  Ala. Code § 11-43-52 (2008); see, generally, Hartley, at 4.  Any meetings of the council are subject to the open meeting laws found in section 36-25A-1, et seq., of the Code of Alabama. Ala. Code §§ 36-25A-1 though 36-25A-11 (Supp. 2010).

In your inquiry, you mention the term “mayor pro tempore.”  The Code of Alabama authorizes a chairman pro tempore pursuant to section11-43-42(b) or a chair pro tempore pursuant to section 11-44G-2.  Because the council does not have specific authority to appoint a mayor pro tempore, this Office assumes that the title “mayor pro tempore” is, in fact, the designation used for the position chair pro tempore.  
CONCLUSION


Pursuant to section 11-44G-2 of the Code of Alabama, the chair pro tem​pore performs the governmental functions of the mayor while the mayor is absent from the position.  An absence occurs when the mayor is unable to per​form the functions of the position and action needs to be taken.

I hope this opinion answers your question.  If this Office can be of further assistance, please contact Monet Gaines of my staff.

Sincerely,

LUTHER STRANGE
Attorney General

By:

BRENDA F. SMITH
Chief, Opinions Division
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