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Honorable John F. Porter, III

Attorney, Jackson County Commission

Northside Courthouse Square

123 East Laurel Street

Scottsboro, Alabama  35768
Counties – Tennessee Valley Authority – Funds 
The three percent increase in the in-lieu-of-taxes payments received by the Jackson County Commission (“Commission”) from the Tennessee Valley Authority pursuant to section 40-28-2(b) of the Code of Alabama must be distributed by the Commission in accordance with Act 99-550.
The Commission is required to distribute to the Jackson County Legislative Delegation any increase in payments from the immediately preceding year.
Dear Mr. Porter:


This opinion of the Attorney General is issued in response to your request on behalf of the Jackson County Commission.
QUESTIONS

(1)  Do the parts of Act 99-550 providing for the distribution of in-lieu-of-taxes payments to the Jackson County Legislative Delegation conflict with section 40-28-3(a) of the Code of Alabama and violate the separa​tion of powers provisions of the Recompiled Constitu​tion of Alabama?

(2)  If the act is valid, is the county required to pay the delegation the amount received annually in excess of the amount received in 1998-1999, or only the amount of the increase each year in excess of the amount received in the immediately preceding year?  For instance, in the 2008-2009 fiscal year, did the county properly pay the delegation $2,046,709 (the amount received in 2008-2009 in excess of the amount in 1998-1999), or should the county only have paid $70,964.81 (the 2008-2009 amount over the 2007-2008 amount)?

(3)a.  If the act is valid, and the increase is an annual rather than a cumulative increase, does the act constitute “local legislation” referred to in the 2006 amendment to section 40-28-2(b) of the Code regarding the three percent increase in payments distributed to the counties?
     b.  If not, or if the act is not “local legisla​tion” because it is invalid, may the county distri​bute the increase?
FACTS AND ANALYSIS


Your request states as follows:

The Tennessee Valley Authority (“TVA”), a fed​eral governmental agency created by federal statute, owns a substantial amount of real property located in the counties of North Alabama, referred to as TVA counties, including Jackson County.  As a governmen​tal entity, TVA is exempt from the assessment and payment of ad valorem taxes to the State of Alabama and the counties and municipalities where the real property is situated.  However, 16 USC § 831l provides that TVA will make payments to the state in lieu of taxes.  In fiscal year 2010, TVA made in-lieu-of-taxes payments to the Alabama Department of Revenue in the amount of $125,403,410.


The distribution of in-lieu-of-taxes payments by TVA to counties served by TVA is provided for by general law at section 40-28-1, et seq., of the Code of Alabama.  Ala. Code §§ 40-28-1 to 40-28-5 (2003 & Supp. 2010).  Section 40-28-2(a) requires the state to annually transfer a percentage of the in-lieu-of-taxes payments to the counties.  Section 40-28-3(a) provides, in turn, for the counties to distribute to their municipalities a pro rata share of the payments based on the TVA-served population of the municipality.  Section 40-28-3(a) also provides that the “Legislature may, by general or local laws, prescribe other distribution within such counties to local governments and/or public agencies therein.”  Ala. Code §40-28-3(a) (2003) (emphasis added).

Act 79-473 of the 1979 Legislative Session is a local act, applicable to Jackson County, providing for the distribution of in-lieu-of-taxes payments.  1979 Ala. Acts No. 79-473, 873.  Section 1 of the act, as amended, provides for distribution to several entities in the county.  1995 Ala. Acts No. 99-550, 1194, 1194-95.  Section 1 specifically provides as follows, in pertinent part, for dis​tribution to the Jackson County Legislative Delegation:

“(1) One percent of such payments, or such por​tion thereof as shall be necessary, shall be used to establish, equip and maintain a legislative office for the members of the state legislative delegation serving Jackson County, Alabama, and may also be used for other county purposes at the discretion and direction of the legislative delegation.

. . .


“Beginning October 1, 1999, all future growth in T.V.A. payments received by the county over the pre​vious year’s payments, less the amount of such growth provided in subsection B above to the Jackson County Economic Development Authority, shall be paid into an emergency fund and disbursed as determined by the legislative delegation serving Jackson County.”
1999 Ala. Acts No. 99-550, 1194, 1195 (emphasis added).


Section 105 of article IV of the Recompiled Constitution of Alabama states that “[n]o special, private, or local law . . . shall be enacted in any case which is provided for by general law.”  Ala. Const. art. IV, § 105.  It prohibits the enactment of a local act when the subject is already subsumed by a general statute.  Opinion of the Justices No. 342, 630 So. 2d 444 (Ala. 1994), quoting Peddycoart v. City of Birmingham, 354 So. 2d 808, 813 (Ala. 1978).  This Office has stated that local laws “may be enacted on matters covered by general law if the local laws are substantially different to meet local needs.”  Opinion to Honorable Stanley A. Martin, Attorney, Lee County Commission, dated May 27, 2005, A.G. No. 2005-140 at 2, citing Mathis v. State, 280 Ala. 16, 19, 189 So. 2d 564, 569 (1966) and opinion to Honorable Jim Woodward, Sheriff, Jefferson County, dated June 7, 2000, A. G. No. 2000-163 at 4.  


Generally, statutes are presumed valid until declared unconstitutional by a court of competent jurisdiction.  State Bd. of Health v. Greater Birmingham Ass’n of Homebuilders, Inc., 384 So. 2d 1058 (Ala. 1980).  Section 105 specifi​cally states that it is the courts that shall decide whether a general law subsumes a local law.  Furthermore, it is the longstanding policy of this Office to decline to give opinions on the constitutionality of a statute, rule, regulation, policy, or practice.  Constitutional questions are best addressed by a court of competent jurisdiction.  See, e.g., opinions to Honorable Bob Riley, Governor, dated May 10, 2007, A.G. No. 2007-096; Honorable Mike Hubbard, Member, House of Representatives, dated March 9, 2007, A.G. No. 2007-057; and to Honorable R. Scott Lewis, Attorney, Baldwin County Board of Education, dated January 31, 2006, A.G. No. 2006-046.  Thus, whether the Jackson County Legislative Dele​gation may receive in-lieu-of-taxes payments is a question that must be addressed by the courts.

Accordingly, your remaining questions will be answered on the assump​tion that Act 99-550 is valid.  Act 2006-655 amended section 40-28-2(a), increasing the percentage of the in-lieu-of-taxes payments transferred to the counties from 75 percent to 78 percent.  2006 Ala. Acts No. 2006-655, 1793, 1793.  The act also redesignated subsection (b) of section 40-28-2 and added a new subsection (b) requiring that this three percent annual increase “be allo​cated by local legislation.”  Ala. Code § 40-28-2(b) (Supp. 2010).  “Local leg​islation” is not qualified.  The Legislature could have stated “be allocated by the enactment of local legislation.”  It did not.  Therefore, Act 99-550, the cur​rent local legislation for Jackson County on the distribution of in-lieu-of-taxes payments, applies to all payments received by the county, including those received pursuant to the three percent increase.  In light of this conclusion, the answers to your remaining questions on the distribution of the increase are moot.

Section 1 of Act 99-550 states that “all growth in T.V.A. payments received by the county over the previous year’s payments” shall be distributed to the Jackson County Legislative Delegation.  1999 Ala. Acts No. 99-550, 1194, 1195 (emphasis added).  The plain language of this provision, in using the sin​gular “previous year’s payments,” as opposed to the plural “previous years’ payments,” provides for a year-to-year, not a cumulative, increase.  Therefore, the calculation for the annual distribution is any increase in payments from the immediately preceding year, not the payments from 1999 when the act became effective.  This opinion does not address the propriety of payments to the dele​gation by the county that have already occurred.  Section 36-15-1(1)(d) of the Code of Alabama prohibits this Office from issuing opinions on moot questions; that is, questions on events that have already occurred.  Ala. Code § 36-15-1(1)(d) (Supp. 2010).  
CONCLUSION


The three percent increase in the in-lieu-of-taxes payments received by the Jackson County Commission from the Tennessee Valley Authority pursuant to section 40-28-2(b) of the Code of Alabama must be distributed by the Com​mission in accordance with Act 99-550.

The Commission is required to distribute to the Jackson County Legisla​tive Delegation any increase in payments from the immediately preceding year.

I hope this opinion answers your questions.  If this Office can be of fur​ther assistance, please contact Ward Beeson of my staff.

Sincerely,

LUTHER STRANGE
Attorney General

By:

BRENDA F. SMITH
Chief, Opinions Division
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