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Honorable Nancy T. Buckner, Commissioner

Alabama Department of Human Resources

Post Office Box 304000

Montgomery, Alabama  36130-4000

Human Resources, Department of – Funds – Expenditures – Foster Children – Foster Parents – Adults – Public Purpose

If the Department of Human Resources (“DHR” or “Department”) determines that a public purpose is served by expending funds to purchase birthday cards, Christmas cards, and gift cards for children or adults who are in the temporary and/or permanent legal custody of the Department, then such expenditures are allowable.  

Dear Commissioner Buckner:

This opinion of the Attorney General is issued in response to your request.  

QUESTIONS

Are expenditures of the State Department of Human Resources and its county departments for birth​day cards, Christmas cards, or gift cards allowable expenditures for children in the temporary and/or per​manent legal custody of the Department? 

Are expenditures of the Department and its county departments for birthday cards, Christmas cards, and gift cards allowable expenditures for adults in need of care and protection from the Department? 

FACTS AND ANALYSIS


The Alabama Department of Human Resources is organized pursuant to section 38-2-1, et seq., of the Code of Alabama.  This particular state agency is charged with the responsibility of allocating federal and state funds to the vari​ous subordinate bureaus and divisions within the state to be used for public assistance and administration of services based on the relative welfare needs in the several counties.  Ala. Code § 38-2-5 (1992).  

As noted by your inquiry, DHR oversees foster care programs for both children and adults.  Ala. Code § 38-2-6(14), 38-2-6(18) (1992).  Your partic​ular concern surrounds the ability of public funds to be expended for birthday cards, Christmas cards, and gift cards for adults or children within the foster care system.  
Historically, there is a strong public policy against the granting of public funds to individuals, private groups, or corporations.  This public policy is arti​culated in section 93 of the Constitution of Alabama, as amended by Amendment Nos. 1, 12, and 58 and section 94, as amended by Amendment Nos. 112 and 558 of the Constitution.  The language of sections 93 and 94 has been interpreted by the Supreme Court of Alabama to allow the appropriation of public funds to pri​vate persons, corporations, or associations when the appropriation serves a pub​lic purpose.  
Specifically, in the matter of Slawson v. Ala. Forestry Comm’n, the Supreme Court of Alabama, in discussing whether a public purpose is served, stated that “[g]enerally speaking, a public purpose has for its objective the pro​motion of public health, safety, morals, security, prosperity, contentment and the general welfare of the community.”  Slawson, 631 So. 2d 953, 956, citing Opinion of the Justices No. 269, 384 So. 2d 1051, 1053 (Ala. 1980).  
Moreover, the Supreme Court of Alabama has determined that section 94 of the Constitution of Alabama should not be brandished to prohibit a grant of public money to discharge a moral obligation of a substantial sort, even though there is no legal obligation.  Opinion of the Justices No. 119, 254 Ala. 343, 347, 48 So. 2d 757, 761 (Ala. 1950).  This opinion cites Beeland Wholesale Co. v. Kaufman, 174 So. 516 (Ala. 1937), which contemplated the enforceability of Alabama’s Unemployment Compensation Act.  Pertinent excerpts from the Kaufman opinion state as follows:

We do not think that the last clause of section 23 [is] meant to curtail the state’s police power, except to pro​hibit the state [from] contribut[ing] revenue or other forced contributions or to lend its credit to a public corporation or other private enterprise, since it could never do this to an individual except for a public pur​pose or to discharge a public duty.


. . . .


Economic welfare on a large scale extending to every form of business and affecting every person in a state is within its police power to protect as well as their purely physical and moral condition.  But such conditions do, as everybody knows, affect the physical and moral welfare of people.

Kaufman, at 524.  Because the analysis of sections 93 and 94 is similar, it is the opinion of this Office that the foregoing is applicable to section 93 as well.
The Department is authorized to administer and supervise all forms of public assistance.  Ala. Code § 38-2-6(1) (1992).  The Department is charged with establishing and maintaining homes for dependent children.  Ala. Code § 38-2-6(12), 38-2-6(14) (1992).  Section 38-2-6(10) of the Code specifically provides that the State DHR shall “seek out, through investigation, complaints from citizens, or otherwise, the minor children in the state who are in need of its care and protection and shall, as far as may be possible, through existing agen​cies, public or private, or through such other resources, aid such children to a fair opportunity in life.”  Ala. Code § 38-2-6(10) (Supp. 2010) (emphasis added).  
The Department also establishes rules and standards for the operation of foster homes for adults. Ala. Code § 38-2-6(18) (1992).  Section 38-2-6(16) further authorizes DHR to solicit, receive, and hold gifts to be used in the sup​port, development, and furtherance of its work.  Ala. Code § 38-2-6(16) (1992). 
Your request states that it is the responsibility of DHR to provide a safe and stable environment for a child or adult while in state custody, and a child or adult should receive the items necessary for emotional and physical well-being.  Further, through the cooperative efforts of DHR, foster parents, and all parties, services can be provided and the needs of those within foster care can be met.  This partnership requires that parents provide a nurturing environment, and DHR provides services and resources necessary for the child or adult within foster care.  The items in question may best be categorized as symbols of appro​bation or approval, which may instill self-esteem and other good values of a public nature or serving the public good.  Previously, this Office has made sim​ilar determinations:

· Opinion to Honorable Milton E. Barker, Jr., Attorney, City of Adamsville, dated February 7, 2002, A.G. No. 2002-133 (a municipality may purchase fruit for distribution to senior citizens if the municipality determined that a public purpose was served by such actions); 

· Opinion to Honorable Kathleen A. Brown, Attorney, State Licensing Board for General Contractors, dated February 6, 1998, A.G. No. 98-00085, citing Associated Indus. of Ala. v. Robert Britton 371 So. 2d 904, 907 (1979).  This Office quoted the Britton opinion where it was deter​mined that Section 93 did not prohibit the employment of prison inmates in vocational and rehabilitative pursuits because such pursuits are directly related to public safety and welfare; and
· Opinion to Kathy E. Sawyer, Commissioner, Department of Mental Health and Mental Retardation, dated July 17, 2002, A.G. No. 2002-285 (the Department of Mental Health and Mental Retardation may transfer equip​ment purchased with public funds to clients of the Department of Mental Health who are moved from state institutions into community facilities if the Department of Mental Health determines that the transfer serves a public purpose.

Your questions contemplate whether expenditures may be made to supply persons within foster care with birthday cards, graduation cards, gift cards, and the like.  We note that foster parenting and care for children requires that these parents provide more than a home for the children. It is parenting at its most critical level. It is an acceptance of the total child and his or her problems. It is working in partnership with the Department in healing the child’s wounds (whether physical or emotional) and caring for his or her daily needs.  Foster parenting is the work of parenting a child and caring for him or her until plans can be made for the child’s future.  

In like measure, foster care for adults is intended to provide the security of a supportive family atmosphere and encouragement toward social interaction.  It can be both rehabilitative and preventive.  Physical rehabilitation within a foster home setting may be medically advisable because daily routine and pace can be adapted to the individual’s capacities and preferences.  

It is the opinion of this Office that appropriations for birthday cards, graduation cards, gift cards, and other similar items are allowable if DHR finds that these appropriations are consistent with the statutory authority given to DHR and a public purpose is served.  If so, DHR may wish to establish rules and guidelines that set standards for the types of gifts that may be given.


To the extent that this opinion is in conflict with the opinion of this Office issued to Honorable Tony Petelos, Commissioner, Department of Human Resources, dated February 17, 1999, A.G. No. 99-00112, that opinion is hereby modified.

CONCLUSION

If the Department of Human Resources determines that a public purpose is served by expending funds to purchase birthday cards, Christmas cards, and gift cards for children or adults who are in the temporary and/or permanent legal custody of the Department, then such expenditures are allowable.  


I hope this opinion answers your questions.  If this Office can be of fur​ther assistance, please contact Monet Gaines of my staff.  

Sincerely,

LUTHER STRANGE
Attorney General

By:


BRENDA F. SMITH


Chief, Opinions Division
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