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Honorable Greg Cain

Probate Judge of Morgan County

Post Office Box 848

Decatur, Alabama  35640
Deed Tax -- Fair Market Value -- Foreclosure Sale -- Tax Sales -- Recordation of Instruments -- Probate Judges
The judge of probate should determine the fair market value of property listed in an instrument presented for recordation on a case-by-case basis. Once the fair market value is determined, that amount may be used to calculate recordation tax.
Dear Judge Cain:


This opinion of the Attorney General is issued in response to your request.
QUESTIONS

(1)  Who or what facts determine the basis or measure of fair market value that must be used to calculate deed tax?  Is it the sales price, the amount of consideration, or the appraised value set by the tax assessor’s office?  If the three are different, which fig​ure should be used to calculate the deed tax? 

Example 1: A person files a deed that says “for $10 and other consideration,” the purchase price is $50,000; the appraised value is $75,000; which figure is used to assess the deed tax?

Example 2: A person files a deed that says “for $10 and other consideration,” the purchase price is $75,000; the appraised value is $50,000; which figure is used to assess the deed tax? 

(2)  Who or what facts determine the basis or measure of fair market value that must be used to cal​culate deed tax on a foreclosure deed?  Is the deed tax calculated on the purchase price listed in the foreclosure deed or the appraised value set by the tax assessor’s office?  

Example: A foreclosure deed is presented for recording.  The third-party buyer paid $100,000 at the foreclosure sale, the appraised value is $150,000. Which value is used to calculate the deed tax? 


(3)  Who or what facts determine the basis or measure of fair market value that must be used to cal​culate deed tax on a tax deed?  A buyer purchases property sold for delinquent taxes.  When the proper time has elapsed, a tax deed is issued and presented for recording. Is the deed tax calculated on the amount they paid at the original tax sale, or is the deed tax cal​culated on the appraised value? 

Example: A buyer purchases property at a tax sale sold for unpaid taxes in the amount of $150. After the proper time has elapsed, the Revenue Department issues a tax deed. The buyer paid $150 at the tax sale; the appraised value is $30,000; which value is used to calculate the deed tax? 

FACTS AND ANALYSIS


Section 40-22-1 of the Code of Alabama states, in pertinent part, as fol​lows:


No deed, bill of sale, or other instrument of like character which conveys any real or personal property within this state or which conveys any interest in any such property, except the transfer of mortgages on real or personal property within this state upon which the mortgage tax has been paid, deeds or instruments executed for a nominal consideration for the purpose of perfecting the title to real estate, the re-recordation of corrected mortgages, deeds, or instruments executed for the purpose of perfecting the title to real or personal property, specifically, but not limited to, corrections of maturity dates thereof, and deeds and other instruments or conveyances, executed prior to October 1, 1923, shall be received for record unless the following privi​lege or license tax shall have been paid upon such instrument before the same is offered for record:  Upon all such instruments which are executed to convey real or personal property situated in this state of the value of $500 or less there shall be paid the sum of $.50, and upon all such instruments executed to convey real or personal property situated in this state of more than $500 in value there shall be paid the sum of $.50 for each $500 or fraction thereof in value of property con​veyed by such instrument . . .
Ala. Code § 40-22-1 (2003).


As stated above, you have submitted questions regarding the calculation of recordation tax for deeds, foreclosure deeds, and tax deeds filed in your office. Specifically, you have asked how to determine the basis or measure of fair market value used in calculating recordation tax.  Section 40-22-1 of the Code imposes the recordation privilege tax on the recordation of instruments executed to convey real property based on the value of the real property.


The term “value” is defined in section 40-1-1(16) of the Code of Alabama as “[t]he fair and reasonable market value of property, estimated at the price which the property would bring at a fair voluntary sale.”  Ala. Code § 40-1-1(16) (2003).   In an opinion issued to Honorable Frank H. Riddick, Probate Judge of Madison County, dated August 1, 1991, A.G. No. 91-00346, this Office stated the following: 


The term “value” . . . has been held to mean “fair market value.” (Quarterly Report of the Attorney Gen​eral, Volume 215, pp. 31-33; Quarterly Report of the Attorney General, Volume 215, p. 33.)  The measure of the tax is based on the value of the property conveyed. Since the tax is not levied on the individual but on the privilege of recording the instrument, the tax should be based on the fair market value of the interest conveyed, which is a determination that must be made from the evidence presented at the time the instrument is sub​mitted for recording.
Riddick at 3. 


Considering the foregoing, it is appropriate to calculate recordation tax based on the fair market value of the property conveyed. According to Black’s Law Dictionary, “fair market value” is defined as “[t]he price that a seller is willing to accept and a buyer is willing to pay on the open market and in an arm’s-length transaction . . .”  Black’s Law Dictionary 1691 (9th ed. 2009).


In determining the fair market value of real property in instruments pre​sented for recordation, such as deeds, foreclosure deeds, and tax deeds, the judge of probate should consider each matter on a case-by-case basis. More spe​cifically, in reviewing instruments submitted for recordation, the judge of pro​bate should consider all facts related to the property listed in the instrument and its transfer. When the consideration listed in the instrument, the sale price and the appraised value set by the tax assessor’s office, are all different amounts, the judge of probate should review additional facts to determine which amount most closely reflects the fair market value of the property. 


For example, in such instances where consideration is only listed as $10, it is reasonable to conclude that the property listed in the instrument has a fair market value of more than the amount listed as consideration. Thus, the judge of probate should consider the reasonableness of an amount in determining whether the amount accurately reflects the property’s fair market value. 

In regards to Question 1, the judge of probate should review the definition of “fair market value” and take into account all facts regarding the property listed above to determine the property’s fair market value.  In both examples indicated in Question 1, the judge of probate can reasonably conclude that the consideration amount of $10 does not represent the fair market value of the property listed in the deed. Accordingly, the consideration amount should not be used to calculate recordation tax. 


The purchase price amount and the appraised value should be reviewed to determine which amount reflects the fair market value of the property. As stated earlier, the definition of “fair market value” should be considered and additional facts may be requested to ascertain which amount most closely reflects fair mar​ket value. The information and facts may include details such as: the terms of the sale, any extenuating circumstances concerning the sale, the relationship between the grantor and the grantee, if there are any liens or encumbrances attached to the property, the value of other properties similar to or near the property listed in the deed, or any other relevant information. For example, if the property was purchased by a close family member of the grantor and the price is lower than the appraised value, the purchase price may not accurately reflect the fair market value of the property. The judge of probate may need to consider all facts to make a reasonable determination as to the fair market value.  

The above-mentioned facts are only meant to provide some guidance in assisting your office in making a determination of the property’s fair market value. After review of all or some of these facts, the judge of probate may then decide whether the purchase price or the appraised value most closely represents the fair market value. Once determined, that amount may be used to calculate recordation tax.  


In Question 2, a foreclosure deed is presented for recordation. The pur​chase price paid by the third-party buyer is different from the appraised value of the property. To determine which amount should be used to calculate recorda​tion tax, the judge of probate may follow the analysis used in the first question. More specifically, the purchase price amount and the appraised value should be compared, and the facts related to the property and its transfer should be reviewed to determine which amount most closely reflects the fair market value of the property.  Once determined, the judge of probate may use that amount to calculate recordation tax. 


The third question involves the recordation of a tax deed.  The purchase price at the tax sale was $150 and the appraised value is $30,000. These amounts are significantly different. Your office can probably reasonably deter​mine that a piece of property appraised for $30,000 probably has a fair market value more than $150.  If, however, there is still some uncertainty, you may request and consider additional information to offer assistance in determining which amount most closely reflects the fair market value. Once ascertained, that amount may be used to calculate recordation tax.  

CONCLUSION


Based on the foregoing, the judge of probate should consider all facts concerning the property listed in the instrument presented for recordation and circumstances related to the transfer of the property to determine fair market value. Once determined, the judge of probate may use that amount to calculate recordation tax.

I hope this opinion answers your questions.  If this Office can be of fur​ther assistance, please contact W. William Young, Legal Division, Alabama Department of Revenue.
Sincerely,

LUTHER STRANGE
Attorney General

By:

BRENDA F. SMITH
Chief, Opinions Division
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