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Honorable Beth Chapman

Secretary of State's Office

State Capitol - Suite S-105

600 Dexter Avenue

Montgomery, Alabama 36130-4650
Secretary of State – Business and Nonprofit Entities Code - Business Corporations Act - Corporations - Names
Section 10A-1-4.06 of the Code of Alabama provides that the Secretary of State shall have the powers reasonably necessary to perform the duties required of him or her by title 10A.  These powers authorize the Secretary of State to reserve and/or register names of not only domestic and foreign corporations, but other domestic and foreign filing entities as well, including limited partnerships, limited liability companies, registered limited liability partnerships, professional associations, employee cooperative corporations, and real estate investment trusts.
Dear Ms. Chapman:


This opinion of the Attorney General is issued in response to your request.
QUESTION


Under title 10A of the Code of Alabama, which is the new Alabama Business and Nonprofit Entities Code that took effect on January 1, 2011, can the Secretary of State reserve and/or register names for entities other than domestic and foreign corporations?
FACTS AND ANALYSIS


You state in your request that under former chapter 2B (Business Corporations) of title 10, sections 10-2B-4.02 and 10-2B-4.03 of the Code of Alabama permitted the Secretary of State to reserve and/or register names for domestic and foreign corporations.  Section 10-2B-4.02 of the Code of Alabama provided as follows:


(a) A person may reserve the exclusive use of a corporate name, including a fictitious name for a foreign corporation whose corporate name is not available, by delivering an application to the Secretary of State for filing. The application must set forth the name and address of the appli​cant and the name proposed to be reserved.  The name may also be reserved by telephone or other electronic means, subject to such requirements as the Secretary of State may establish for reserva​tion of corporate names by such means. If the Secretary of State finds that the corporate name applied for is available, he or she shall reserve the name for the applicant’s exclusive use for a 120-day period.

Ala. Code § 10-2B-4.02 (1999).

Section 10-2B-4.03(a) provided that “[a] foreign corporation may register its corporate name . . . if the name is not the same as or decep​tively similar to any corporate names that are not available under Section 10-2B-4.01(b).”  Ala. Code § 10-2B-4.03(a) (1999).

Section 10-2B-4.01(b) of the Code provided that, except as other​wise authorized, a corporate name shall not be the same as, or deceptively similar to, the corporate name of a corporation incorporated or authorized to transact business in this state, a corporate name reserved or registered under section 10-2B-4.02 or 10-2B-4.03, or the fictitious name adopted by a foreign corporation authorized to transact business in this state because its real name is unavailable.


In 2009, the Legislature enacted Act 2009-513, the Alabama Busi​ness and Nonprofit Entities Code, which, as you state, became effective on January 1, 2011.  This act is codified in title 10A of the Code.  Section 10A-1-4.06 provides that “the Secretary of State shall have the powers reasonably necessary to perform the duties required of him or her by this title.”  Ala. Code § 10A-1-4.06 (1999).

Sections 10A-1-5.11 and 10A-1-5.21 of the new law regarding reservation of corporate names contain provisions that are similar to sec​tions 10-2B-4.02 and 10-2B-4.03 of the prior “Business Corporations” chapter of title 10.  Section 10A-1-5.11 provides that “[a] person may reserve the exclusive use of a corporate name, including a fictitious name for a foreign corporation whose corporate name is not available, by deli​vering an application to the Secretary of State for filing.”  Ala. Code § 10A-1-5.11 (1999).  Section 10A-1-5.21 provides that “[a] foreign filing entity not registered to do business in this state under this title may apply to register its name under this division.”  Ala. Code § 10A-1-5.21 (1999).  Thus, under these statutes, it is clear that the Secretary of State may con​tinue to reserve and/or register names for domestic and foreign corpora​tions if other statutory requirements are met and upon payment of the fees set forth in section 10A-1-4.31(a)(3) and (6).


Several of the new provisions of the Alabama Business and Non​profit Entities Code do not have counterparts in chapter 2B of title 10.  Section 10A-1-5.03 provides as follows:


(a) A filing entity may not have a name and a foreign filing entity may not register to transact business in this state under a name that is the same as or not distinguishable on the records of the Secretary of State from:

  (1)  The name of another existing filing entity or registered limited liability part​nership with an effective current registra​tion;

  (2)  The name of a foreign filing entity that is registered under Article 7;

  (3)  A name that is reserved under Divi​sion B; or
  (4)  A name that is registered under Divi​sion C.

Ala. Code § 10A-1-5.03 (1999).

Furthermore, section 10A-1-5.12 prohibits the Secretary of State from reserving a name that is the same as, or not distinguishable on, the records of the Secretary of State from the name of an existing filing entity or registered limited liability partnership with an effective registration; the name of a foreign filing entity that is registered under article 7; a name that is reserved under Division B; or a name that is registered under Division C of article 5 of chapter 1 of title 10A.  

Likewise, section 10A-1-5.23 prohibits the Secretary of State from registering a name that is the same as, or not distinguishable on, the records of the Secretary of State from the name of an existing filing entity or registered limited liability partnership with an effective registration; the name of a foreign filing entity that is registered under article 7; or a name that is reserved under Division B or registered under Division C of article 5 of chapter 1 of title 10A.


In enacting the new legislation, the Legislature defined various terms used in the act.  Section 10A-1-1.03(26) defines the term “entity” as “[a] domestic or foreign entity.”  Ala. Code § 10A-1-1.03 (1999).  Sec​tion 10A-1-1.03(23) defines “domestic entity” as “”[a]n organization formed and existing under this title,” while section 10A-1-1.03(31) defines “foreign entity” as “[a]n organization formed and existing under the laws of a jurisdiction other than this state.” Id.  Section 10A-1-1.03(27) defines the term “filing entity” as “[a] domestic entity that is a corporation, limited partnership, limited liability company, professional association, employee cooperative corporation, or real estate investment trust.”  Id.  Section 10A-1-1.03(32) defines the term “foreign filing entity” as “[a] foreign entity that registers or is required to register as a foreign entity under Section 10A-1-7.01(a)(1).”  Id.

Section 10A-1-7.01(a)(1) provides that, to transact business in this state, a foreign entity must register if the entity is a foreign entity, the formation of which, if formed in this state, would require the filing under article 3 of a certificate of formation, or if the foreign entity affords limited liability under the law of its jurisdiction of formation for any owner or member.  10A-1-7.01(a)(1) (1999).

Based on the language in section 10A-1-5.03, which prohibits “a filing entity” from having a name and a “foreign filing entity” from registering to transact business under a name that is the same as or not distinguishable on the records of the Secretary of State from the name of another existing filing entity or registered limited liability partnership with an effective current registration, the name of a foreign filing entity that is registered under article 7; or a name that is reserved under Divi​sion B or registered under Division C, it is the opinion of this Office that the above-referenced statutory language no longer limits name reservation and/or registration by the Secretary of State only to domestic and foreign corporations.  


Similarly, upon review of the prohibitive language of sections 10A-1-5.12 and 10A-1-5.23, as set forth above, when considered in the light of section 10A-1-4.06, which gives the Secretary of State the powers reason​ably necessary to perform the duties required of her under title 10A, it is the opinion of this Office that the Secretary of State is empowered to register the names of existing filing entities, registered limited liability partnerships with an effective registration, foreign filing entities that are registered under Article 7, names that are reserved under Division B, and names that are registered under Division 7.  If the statutes were inter​preted otherwise, it would not be possible for filing entities, foreign filing entities, and the Secretary of State to comply with the requirements of sections 10A-1-5.03, 10A-1-5.12, and 10A-1-5.23.

CONCLUSION


Thus, it is the opinion of this Office that the new Business and Nonprofit Entities Code broadens the power of the Secretary of State to permit reservation and/or registration of names for not only  domestic and foreign corporations, but also limited partnerships, limited liability com​panies, registered limited liability partnerships, professional associations, employee cooperative corporations, and real estate investment trusts.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact me.

Sincerely,

LUTHER STRANGE
Attorney General

By:

BRENDA F. SMITH
Chief, Opinions Division
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