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Honorable Randall C. Johnson, Director

Alabama Surface Mining Commission

Post Office Box 2390

Jasper, Alabama  35502-2390
Surface Mining Commission -- Administrative Law Judge -- Attorneys -- Conflicts of Interest -- Administrative Hearings
The part-time hearing officer employed by the Alabama Surface Mining Commission to hear contested administrative cases is not disqualified from service in such capacity as a result of his family or professional relationships to his son and son-in-law, also his law partners, who have an ownership interest in an ongoing surface mining operation.  The hearing officer, however, may not preside over any proceeding in which the son, son-in-law, or other near relative is a party or serves as attorney of record.
Dear Dr. Johnson:


This opinion of the Attorney General is issued in response to your request.
QUESTION


May an attorney, otherwise qualified, serve as a hearing officer to the Alabama Surface Mining Com​mission in contested administrative cases where his son and son-in-law, also his law partners, are the sole own​ers of a limited liability company having an ownership interest in a surface coal mining operation?
FACTS AND ANALYSIS


Your request presents the following information:


The Surface Mining Commission (“Commission”) employs an attorney on a part-time basis as an admin​istrative hearing officer to preside over contested administrative proceedings involving the work of the Commission.  The part-time hearing officer is also engaged in the private practice of law at a firm in which his son and son-in-law are also members.  Although neither the hearing officer nor any member of his firm has represented or been employed by any coal mine operator within the previous 24 months, the son and son-in-law together own a 100 percent interest in a limited liability company that has an ownership interest in an ongoing surface coal mining operation.  The son and son-in-law are both adults and do not reside with the hearing officer.


Section 9-16-77(c) of the Code of Alabama states that “[n]o person shall serve as a hearing officer who has any direct or indirect financial interest in an underground or surface coal mining operation or who has been employed by or represented any coal mine operator within the previous 24 months.”  Ala. Code § 9-16-77(c) (Supp. 2010).

In addition, section 9-16-76 of the Code provides as follows:


No officer or employee of the commission per​forming any function or duty under this article, shall have a direct or indirect financial interest in under​ground or surface coal mining operations.  Whoever knowingly violates the provisions of this section shall, upon conviction, be punished by a fine of not more than $2,500.00, or by imprisonment for not more than one year, or both, and shall relinquish his commission seat.

Ala. Code § 9-16-76 (2001).

Under the applicable regulations for the Alabama Surface Mining Com​mission, the term “direct financial interest” is defined to mean the following:

[O]wnership or part ownership by an employee of lands, stocks, bonds, debentures, warrants, partnership shares, or other holdings and also means any other arrangement where the employee may benefit from his or her holding(s) in or salary from coal mining opera​tions.  Direct financial interest include[s] employment, pensions, creditor, real property and other financial relationships.

Ala. Admin. Code r. 880-X-2A-.06(47) (2002).


Under the same regulations, the term “indirect financial interest” is defined to mean “the same financial relationships as for direct ownership, but where the employee reaps the benefit of such interests, including interests held by his or her spouse, minor children or other relatives, including in-laws, residing in the employee’s home. . . .”  Ala. Admin. Code r. 880-2A-.06(82) (2002).


Based upon the Code provisions and state regulations referenced above, the ownership interests of the adult son and son-in-law, neither of whom lives within the hearing officer’s home, are not imputed to the hearing officer.  Accordingly, it is the opinion of this Office that the fact that the part-time hearing officer’s son and son-in-law, who are also his law partners, have a financial interest in a surface coal mining operation does not disqualify him from service as a hearing officer in contested cases.  


The hearing officer, however, should recuse himself on an ad hoc basis from presiding over any contested matter in which his son, son-in-law, or other near relative may be a party or serve as attorney of record.  Section 12-1-12 of the Code provides, in part, that “[n]o judge of any court shall sit in any case or proceeding in which he is interested or related to any party within the fourth degree of consanguinity or affinity. . . .”  Ala. Code § 12-1-12 (2006).

The case of Ala. State Pers. Bd. v. Garner, 4 So. 3d 545 (Ala. Civ. App. 2008) referenced section 12-1-12 of the Code in an opinion finding that an administrative hearing officer was not required to recuse herself from hearing a contested case on the basis of her kinship to an attorney of the state agency party of record where such kinship was not within the fourth degree of relation​ship. Id. at 553.  In rendering its decision, the court left the impression that recusal would likely be required of the administrative hearing officer were the attorney of record for a party to fall within the degree of relationship described by section 12-1-12.

This Office does not opine on ethical issues or the Rules of Disciplinary Procedure applicable to lawyers and advises you to seek an opinion from the Alabama Ethics Commission and the Alabama State Bar, respectively.
CONCLUSION


The part-time hearing officer employed by the Alabama Surface Mining Commission to hear contested administrative cases is not disqualified from ser​vice in such capacity as a result of his family or professional relationships to his son and son-in-law, also his law partners, who have an ownership interest in an ongoing surface mining operation.  The hearing officer, however, may not pre​side over any proceeding in which the son, son-in-law, or other near relative is a party or serves as attorney of record.

I hope this opinion answers your question.  If this Office can be of further assistance, please contact Ward Beeson of my staff.

Sincerely,

LUTHER STRANGE
Attorney General

By:

BRENDA F. SMITH
Chief, Opinions Division
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