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Honorable Kay Ivey

State Treasurer's Office

State Capitol, Room S-106

600 Dexter Avenue

Montgomery, Alabama 36130-2510
Alabama Trust Fund – Capital Gains – Funds – Investments 
Discussion of issues concerning the income and distribution of funds from the Alabama Trust Fund.
Dear Ms. Ivey:


This opinion of the Attorney General is issued in response to your request.
QUESTIONS

(1)  Are oil and gas capital payments excluded from the definition of unrealized capital gains of the Alabama Trust Fund (“Trust”) in section 219.04(II) of article XI of the Re​compiled Con​stitution of Alabama?

(2)  If the calculations of gains of 2003-2007 are incorrect, what is an acceptable method for the Board of Trustees of the Trust to make adjustments?
FACTS AND ANALYSIS


Your request states that the Board of Trustees (“Board”) of the Ala​bama Trust Fund transferred the maximum of 75 percent of the unrealized capital gains of the Trust for the fiscal years from 2003 through 2007.  This Office understands that those gains were calculated without includ​ing oil and gas payments.  Your request further states that the Board was first informed of this potential miscalculation at its meeting on October 21, 2010.

The Alabama Trust Fund exists pursuant to section 219.02 of article XI of the Recompiled Constitution of Alabama.  Ala. Const. art. XI, § 219.02 (amend. 450).  The Trust is funded, in part, by payments received by the state for offshore drilling for oil and gas.  Ala. Const. art. XI, § 219.02(4)(b) (amend. 450).  

Section 219.04 altered the distribution of income and capital incomes earned by the Trust.  Section 219.04(III)(b) provides for the dis​tribution of realized capital gains.  Section 219.04(III)(c) provides for the distribution of unrealized capital gains.  Both sections provide for the transfer of 75 percent of the gains within 30 days of the end of the fiscal year by the Board.

Section 219.04(II) defines “unrealized capital gains” as follows:
[T]he excess of the fair market value of the Ala​bama Trust Fund on the last day of the fiscal year over the fair market value of the Trust Fund on the last day of the immediately preceding fiscal year.  The fair market value of the Trust Fund on the last day of a fiscal year shall be determined without including the Trust Income for the fis​cal year; realized capital gains for the fiscal year; or the fair market value of fixed income assets.
Ala. Const. art. XI, § 219.04(II) (amend. 666) (emphasis added).  

Oil and gas payments are not included among the three exclusions to the unrealized capital gains determination emphasized above.  Under the well-established rules of statutory construction, where a statute enu​merates certain things on which it is to operate, the statute must be con​strued to exclude all things not expressly mentioned.  Ex parte Holladay, 466 So. 2d 956, 960 (Ala. 1985).  Where, as here, the Legislature has chosen not to exclude those payments from the calculation, it is the opi​nion of this Office that the Board may not do so.

This Office recently issued an opinion to you addressing a similar issue in the calculation of realized capital gains.  Opinion to Honorable Kay Ivey, State Treasurer and Secretary of Alabama Trust Fund, dated August 24, 2010, A.G. No. 2010-098.  That opinion concluded that, although the Board is without authority to make adjustments to correct the improper transfer of funds, it could make a late transfer to make up the difference in previous transfer shortages, provided that it did so as soon as reasonably possible.  Section 219.04(III)(b) and (c) are identical except that they apply to different types of gains, and the Ivey opinion addressed the other controlling provisions for both types of gains’ transfers.  Accor​dingly, the analysis in that opinion would be the same here and is adopted as part of this opinion.
CONCLUSION


Oil and gas capital payments are not excluded from the definition of unrealized capital gains of the Alabama Trust Fund as set forth in section 219.04(II) of article XI of the Recompiled Constitution of Alabama.

The methods for correcting the improper transfer of unrealized capital gains are the same as those allowed for realized capital gains set forth in A.G. Opinion No. 2010-098.

I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Ward Beeson of my staff.

Sincerely,

TROY KING
Attorney General

By:

BRENDA F. SMITH
Chief, Opinions Division
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