December 20, 2010

Honorable 

Page 2

Honorable Charles R. Stephens, Attorney
Waterworks and Gas Board of Cordova

Stephens, Stephens and Williams, LLC

Post Office Box 1493

Jasper, Alabama  35502-1493
Water and Gas Board – Water – Penalties – Rental Property – Landlord and Tenant – Walker County
The Waterworks and Gas Board of Cordova may require both landlords and tenants to sign a service agreement before rental property may receive water service.

The Board may discontinue service to premises where there are delinquent charges.  The Board may not deny or discontinue service to a new tenant for the delinquency of a former tenant.
Dear Mr. Stephens:


This opinion of the Attorney General is issued in response to your request on behalf of the Waterworks and Gas Board of Cordova.
QUESTIONS

(1)  Can the Waterworks and Gas Board of Cordova (“Board”) require the owner/landlord to sign a water contract, along with the tenant, making the owner/landlord liable for any unpaid water bill on the owner’s property?


(2)  Can the Board refuse to provide water to that address while there remains an unpaid water bill?
FACTS AND ANALYSIS


Your request states that the Waterworks and Gas Board of Cordova has a continuing problem with unpaid water bills for rental property.  You further state that tenants move off the property without paying the bill.  The owner/landlord finds a new tenant and the process is repeated.

This Office understands that the Board is incorporated as a public corporation pursuant to section 11-50-230, et seq., of the Code of Ala​bama.  Ala. Code §§ 11-50-230 to 11-50-241 (2008).  


Section 11-50-235 lists the powers of a corporation established under section 11-50-230, et seq.  It states that “[e]ach corporation formed under this division shall have the following powers together with all pow​ers incidental thereto or necessary to the discharge thereof in corporate form . . . .”  Ala. Code § 11-50-235(a) (2008) (emphasis added).  The corporation is further authorized “[t]o sell water and to furnish sewer services and other services from any system, the operation of which is provided for in its certificate of incorporation and to establish and collect and alter charges for water, sewer services and all services of any kind sold or furnished by it. . . .”  Ala. Code § 11-50-235(a)(8) (2008).  


This Office has stated that these provisions authorize a waterworks board to offer a one-time credit incentive to a customer if the customer will enter into a bank draft agreement to pay the customer’s water bill directly to the board each month.  Opinion to Honorable Cecil M. Yarbrough, Chairman, Water Works Board of the City of Auburn, dated March 15, 1999, A.G. No. 99-00134.  This Office has also stated, in con​struing a similar grant of authority to a water authority established under sections 11-88-1 through 11-88-21 of the Code of Alabama to sell water, that an authority may prescribe different deposit amounts for those who rent property as opposed to those who own property.  Opinion to Honor​able Fred Rayfield, Chairman, Stewartville Water Authority, dated May 18, 2000, A.G. No. 2000-147.  Consistent with these opinions, the Board may require both landlords and tenants to sign a service agreement before rental property may receive water service.

Regarding your second question, the Alabama Supreme Court has held a city supplying water to its inhabitants may discontinue such service for nonpayment of the water bills.  MacMahon v. Baumhauer, 234 Ala. 482, 175 So. 299, 302 (1937).  This rule extends to utilities generally.  “The appellate courts of Alabama have long recognized the right of a water company to discontinue its service in order to coerce out of un​willing or laggard debtors the payment of its just demands.  See Sims v. Ala. Water Co., 205 Ala. 378, 87 So. 688; Birmingham Waterworks Co. v. Davis, 16 Ala.App. 333, 77 So. 927.  This principle is generally the accepted view in the majority of jurisdictions.  See annotation at 28 A.L.R. 472.”  Water Supply Board of the City of Arab v. Williams, 302 So. 2d 534, 536-37 (Ala. Civ. App. 1974).

The Board’s authority, however, to discontinue service is not un​limited.  The Supreme Court has addressed, as follows, the issue of old delinquent charges relative to a new tenant:
We follow the generally recognized rule that in the absence of [a] statute making a service charge a lien on the premises, a new customer cannot be denied service because some former customer is delinquent, nor a tenant denied ser​vice because his landlord may be in arrears; nor can payment of such arrears be required as a condition to such service.  Note 13 A. L. R. 349 to page 355; note 28 A. L. R. 486 to page 493; note 55 A. L. R. 789 to page 791, and authorities reviewed in these notes.

Ala. Water Co. v. Knowles, 220 Ala. 61, 124 So. 96, 103 (l929).  The sta​tutes under which the Board was established do not provide for a lien.
CONCLUSION


The Waterworks and Gas Board of Cordova may require both landlords and tenants to sign a service agreement before rental property may receive water service.


The Board may discontinue service to premises where there are delinquent charges.  The Board may not deny or discontinue service to a new tenant for the delinquency of a former tenant.

I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Ward Beeson of my staff.

Sincerely,

TROY KING
Attorney General

By:

BRENDA F. SMITH
Chief, Opinions Division
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