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Honorable William L. Nix, Attorney
Huguley Water, Sewer, and Fire 
   Protection Authority

Morrow & Nix

1108 Third Avenue

Post Office Box 466

West Point, Georgia  31833
Water, Sewer and Fire Protection Authority – Incorporation – Amendments – Validation – Chambers County
Section 11-88-20 of the Code of Alabama provides for the validation of a defective incorporation of a water, sewer, and fire protection authority.

Section 11-88-5.1 of the Code of Alabama provides for the validation of a defective amendment to the certificate of incorporation of an authority for an amendment related to an increase in the number of board members.
Dear Mr. Nix:


This opinion of the Attorney General is issued in response to your request on behalf of the Huguley Water, Sewer, and Fire Protection Authority.
QUESTION


Do the validation provisions of section 11-88-20 of the Code of Alabama regarding procedural irregu​larities of incorporation apply to amendments of cer​tificates of incorporation of water, sewer, and fire protection authorities, as well as the initial incorpora​tions of such authorities?
FACTS AND ANALYSIS


Your request states that the Huguley Water, Sewer, and Fire Protection Authority is incorporated as a public corporation pursuant to section 11-88-1, et seq., of the Code of Alabama.  Ala. Code § 11-88-1 to 11-88-21 (2008).


Section 11-88-20 of the Code of Alabama provides as follows:


In all cases where there has heretofore been an attempt to incorporate a public corporation under the provisions of this article, and a certificate of incorpo​ration with respect to such corporation has been filed in the office of the judge of probate of the county in which such corporation was sought to be incorporated, but the attempted incorporation is invalid because of some irregularity in the procedure followed, the attempted incorporation of such public corporation with respect to which such a certificate of incorpora​tion has been filed shall be and hereby is validated ab initio, notwithstanding any irregularity in the pro​cedure for incorporation of such corporation, includ​ing, without limiting the generality of the foregoing. . . .
Ala. Code § 11-88-20 (2008) (emphasis added).  The validation provided for in this section is limited to the defective initial incorporation of a water, sewer, and fire protection authority and does not include the defective subsequent amendment to the certificate of incorporation for a validly incorporated author​ity.

The Legislature has provided for the validation of a defective amendment to the certificate of incorporation in section 11-88-5.1, which states as follows:

Any action heretofore taken and approved by a majority vote of the board of directors of any water, sewer, or fire protection authority, and found and determined to be true by the governing body of each county in which any part of the said authority’s then existing service area lies, providing for an amendment to the authority’s certificate of incorporation increasing the number of members of said authority’s board of directors, is hereby authorized, ratified, and confirmed regardless of any defects, mistakes, errors, or ambiguities in the authorization thereof or in the provisions of law respecting amendments to certificates of incorporation of water, sewer, and fire protection authorities.

Ala. Code § 11-88-5.1 (2008) (emphasis added).  This section limits validation to an amendment to increase the number of board members.
CONCLUSION


Section 11-88-20 of the Code of Alabama provides for the validation of a defective incorporation of a water, sewer, and fire protection authority.


Section 11-88-5.1 of the Code of Alabama provides for the validation of a defective amendment to the certificate of incorporation of an authority for an amendment related to an increase in the number of board members.

I hope this opinion answers your question.  If this Office can be of further assistance, please contact Ward Beeson of my staff.

Sincerely,

TROY KING
Attorney General

By:

BRENDA F. SMITH
Chief, Opinions Division
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