September 20, 2010

Honorable Anna L. Berry
Mayor, City of Heflin

Post Office Box 128

Heflin, Alabama  36264
Alcoholic Beverage Taxes – Beer Tax – Municipalities – Counties – Cleburne County
As a result of the latest election for Cleburne County to be wet under section 28-2-1 of the Code of Alabama, the provisions of section 28-2-23 no longer apply for the levy, collection, and distribution of a local tax on the sale of beer in that county under the Special Method Referendum Act.  The provisions of section 28-3-190, directing the levy, collection, and distribution of a tax on the sale of beer in wet counties and municipalities, do apply in Cleburne County.
Dear Mayor Berry:

This opinion of the Attorney General is issued in response to your request on behalf of the City of Heflin.

QUESTION


As a result of the election for Cleburne County to be wet under section 28-2-1 of the Code, does the beer tax collection and distribution under section 28-2-23 still apply, or should the beer tax collection and distri​bution under section 28-3-190 apply?

FACTS AND ANYLYSIS

Section 28-2-1 of the Code sets forth general provisions for an election to determine whether a county will be wet or dry.  Article 2 of that chapter (sec​tions 28-2-20 through 28-2-25) sets forth provisions for an alternate type of election known as a Special Method Referendum.


Your letter states that, in 1979, Cleburne County went wet under the Spe​cial Method Referendum provided by article 2.  Later, in 2008, Cleburne County voted to be wet under the general provisions of article 1.

Certain special provisions apply to a county that votes wet under a Spe​cial Method Referendum.  For example, refrigerated malt beverages may not be sold, and the consumption of alcoholic beverages on the premises where sold is prohibited.  Section 28-2-23 authorizes counties or municipalities to levy and collect a tax on the sale of malt beverages in an amount not to exceed five cents on twelve ounces or fraction thereof.  That section begins with the following provision: “Any county or municipality which allows the sale of malt beverages under the provisions of this article shall be authorized to levy and collect a tax upon the sale of such beverages . . .” Ala. Code § 28-2-23 (2003) (emphasis added).  


“In interpreting a statute, ‘[w]ords used in a statute must be
 given their natural, plain, ordinary, and commonly understood meaning, and where plain language is used, a court is bound to interpret that language to mean exactly what is says.’”  Ex Parte Cove Properties, Inc., 796 So. 2d 331, 333 (Ala. 2000) (other citations omitted).  The wording of section 28-2-23 makes it clear that only a county or municipality that is wet under a Special Method Referendum (sections 28-2-20 through 28-2-25 of the Code) is authorized to levy, collect, and distribute the tax provided for in that statute.

After Cleburne County elected to become wet in 2008 under the general provisions of section 28-2-1, the provisions of the Special Method Referendum Act no longer applied to that county.  Therefore, the provisions of section 28-2-23 authorizing local governments to levy and collect a certain local tax no longer apply.


Section 28-3-190 directs the levy, collection, and distribution of an excise tax on the sale of beer, which tax is paid to the counties and municipalities in which the beer is sold.  The provisions of section 28-3-190 apply to beer sold in Cleburne County as it does to beer sold in wet counties and wet municipalities throughout the state.
CONCLUSION

As a result of the latest election for Cleburne County to be wet under sec​tion 28-2-1 of the Code of Alabama, the provisions of section 28-2-23 no longer apply for the levy, collection, and distribution of a local tax on the sale of beer in that county under the Special Method Referendum Act.  The provisions of section 28-3-190, directing the levy, collection, and distribution of a tax on the sale of beer in wet counties and municipalities, do apply in Cleburne County.

I hope this opinion answers your question.  If this Office can be of further assistance, please contact Robert S. Hill, III, Legal Division, Alcoholic Beve​rage Control Board.

Sincerely,

TROY KING

Attorney General

By:

BRENDA F. SMITH

Chief, Opinions Division
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