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Honorable Hubert M. Norris

Chairman, Fayette County Commission

Courthouse Annex, Suite 2

103 1st Avenue NW

Fayette, Alabama  35555
County Commissions – Private Work – Cemeteries – Private Property
Maintenance of a church cemetery by a county commission would violate section 94 of article IV of the Recompiled Constitution of Alabama.
Dear Commissioner Norris:


This opinion of the Attorney General is issued in response to your re​quest on behalf of the Fayette County Commission.
QUESTION


Can the Fayette County Commission clean cemeteries after decoration ceremonies?
FACTS AND ANALYSIS


Your request states that the Fayette County Commission has re​ceived numerous requests that the county take and remove decorations and floral arrangements from church cemeteries throughout the county after “decoration” Sunday.


Section 93 of article IV of the Recompiled Constitution of Alabama prohibits the state from lending money or credit in aid of a private person, association, or corporation.  Ala. Const. art. IV, § 93 (amends. 1, 12, 58).  Section 94 of article IV of the Recompiled Constitution of Alabama likewise prohibits a municipality or county from granting money or other thing of value in aid of a private individual, corporation, or association.  Ala. Const. art. IV, § 94 (amends. 112, 558).  These sections prohibit “‘spending public funds for private purposes.’”  Opinion to Honorable Robert L. Balch, Superintendent, Morgan County Schools, dated July 28, 2009, A.G. No. 2009-095 at 2, quoting opinion to Honorable Tony Petelos, Commissioner, Department of Human Resources, dated February 17, 1999, A.G. No. 99-00112 at 3.  


Sections 93 and 94 are not violated when the funds of a govern​mental entity are appropriated for a public purpose.  Slawson v. Ala. Forestry Comm’n, 631 So. 2d 953, 956 (1994).  The determination of whether a public purpose will be served by an expenditure of public funds is a factual one that can only be made by the governing body of the entity making the expenditure.  Opinions to Honorable W. Phil Eldridge, Attor​ney, Geneva County Commission, dated May 7, 2007, A.G. No. 2007-093; and to Honorable Lee H. Warner, Executive Director, Alabama Historical Commission, dated March 28, 2003, A.G. No. 2003-114.  “[T]he action taken must be consistent with the authority granted to the entity.”  Warner at 5.  The public-purpose analysis that the entity is required to engage in has been explained as follows:


“To determine whether such a purpose is public, the [governing body] must look to the statutes setting forth the powers of [the entity].  If, within such powers, there exists the authority to promote [the action at issue], then the [body] need only decide whether transfer of the real property to this Board will help to accomplish that purpose.”
Eldridge at 2, quoting opinion to Honorable Robert S. Presto, Escambia County Attorney, dated August 24, 1995, A.G. No. 95-00299 (brackets added).

Counties are political subdivisions of the state.  As a political sub​division of the state, it is a well-established proposition of law that a county can exercise only that authority conferred on it by law.  Alexander v. State ex rel. Carver, 274 Ala. 441, 150 So. 2d 204 (1963); State v. Tuscaloosa County, 233 Ala. 611, 172 So. 892 (1937).  Unlike a munici​pality, which is specifically authorized to own, control, and improve municipal cemeteries [Ala. Code § 11-47-40 (2008)] and to contract for the upkeep and maintenance of an ancient family cemetery or burial ground [Ala. Code § 11-47-41 (2008)], no similar powers are included among the several powers of a county commission enumerated in section 11-3-1 of the Code of Alabama.  Ala. Code § 11-3-11 (2008).  In fact, “[t]he county’s authority regarding cemeteries is limited to the establish​ment or enlargement of a cemetery.  Sections 11-17-1 through 11-17-6 of the Code of Alabama generally address the dedication of burial places, graveyards, and cemeteries by counties.”  Opinion to Honorable Albert Hall, Member, House of Representatives, dated May 18, 2006, A.G. No. 2006-097 at 3.  Accordingly, maintenance of a church cemetery by a county commission would violate section 94 of article IV of the Recom​piled Constitution of Alabama.
CONCLUSION


Maintenance of a church cemetery by a county commission would violate section 94 of article IV of the Recompiled Constitution of Alabama.

I hope this opinion answers your question.  If this Office can be of further assistance, please contact Ward Beeson of my staff.

Sincerely,

TROY KING
Attorney General

By:

BRENDA F. SMITH
Chief, Opinions Division
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