May 10, 2010

Honorable Charles A. Graddick
Presiding Circuit Court Judge

Courtroom 8600

Mobile Government Plaza

205 Government Street

Mobile, Alabama  36644

Court Costs -- Collections -- Community Corrections Center -- Setoff Debt Collections -- Income Tax -- Mobile County

The Mobile Community Corrections Center (“Center”) is not a claimant agency under section 40-18-100 of the Code of Alabama and is not an office within the Unified Judicial System; therefore, the Center is not able to utilize income tax setoff provisions to collect outstanding debts.

Dear Judge Graddick:


This opinion of the Attorney General is issued in response to your request.
QUESTION


Whether costs for the Mobile County Community Corrections Center, which is organized, created, and governed by Act 91-647 and legally and appropriately authorized to participate in the Alabama Community Punishment and Corrections Act of 1991, constitute “court costs” within the meaning of the Setoff Debt Collection statute, thereby allowing the Mobile Community Corrections Center to obtain a setoff from an offender's state income tax refund.
FACTS AND ANALYSIS

Pursuant to section 40-18-100, et seq., of the Code, an individual’s income tax refund may be intercepted and used to offset a debt owed to certain govern​mental entities.   Section 40-18-100 provides the definitions for the Article and enumerates the governmental entities, labeled as “claimant agencies” in the sta​tute, that may utilize the setoff procedures.  The statute recognizes the Unified Judicial System (“UJS”) as a claimant agency.  The statute, in pertinent part, reads as follows:

For the purposes of this article, the following terms shall have the respective meanings ascribed by this section:


(1) CLAIMANT AGENCY. Only:

. . . .


e. The Unified Judicial System with respect to the collection of fines and court costs owed as a result of any court or judicial pro​ceeding.


(2) DEBTOR. Any individual owing money or having a delinquent account with any claimant agency, which obligation has not been adjudicated, satisfied by court order, set aside by court order, or discharged in bankruptcy.


(3) DEBT. Any liquidated sum due and owing any claimant agency which has accrued through con​tract, subrogation, tort, or operation of law regardless of whether there is an outstanding judgment for that sum, or any liquidated sum of child or spousal sup​port, or both child and spousal support, due and owing any individual eligible for and receiving child support enforcement services through the Alabama Department of Human Resources.


(4) DEPARTMENT. The Department of Revenue of the State of Alabama.


(5) REFUND. The Alabama income tax refund which the department determines to be due any indi​vidual taxpayer.
Ala. Code § 40-18-100 (Supp. 2009) (emphasis added).  

Section 40-18-102 of the Code authorizes the setoff of income tax refunds for payment of debts owed to a claimant agency.  This section states as follows: 

(a) A claimant agency may submit debts in excess of $25 to the department for collection through setoff, under the procedure established by this article, except in cases where the validity of the debt is legi​timately in dispute, an alternate means of collection is pending and believed to be adequate, or such collec​tion would result in a loss of federal funds or federal assistance.


(b) Upon the request of a claimant agency, the department shall set off any refund, as defined in sub​division (5) of Section 40-18-100, against the sum certified by the claimant agency as provided in this article.

Ala. Code § 40-18-102 (2003).

Section 139 of the Constitution of Alabama provides that the UJS “shall consist of a supreme court, a court of criminal appeals, a court of civil appeals, a trial court of general jurisdiction known as the circuit court, a trial court of limited jurisdiction known as the district court, a probate court and such munici​pal courts as may be provided by law.”  Ala. Const. art. VI, § 139 (amend. 328).  Under these provisions, the UJS, as a claimant agency, may use setoff pro​cedures to collect fines and court costs in excess of $25 (debts) owed to the appellate, circuit, or district courts by parties in a court case (debtors) as a result of any court or judicial proceeding.  

The Mobile Community Corrections Center is an entity functioning pur​suant to the Alabama Community Punishment and Corrections Act of 1991, which is codified at section 15-18-170, et seq., of the Code.  Section 15-18-171.1 provides the Community Corrections Division of the Department of Corrections with the responsibility “for implementing and administering [the provisions of the Alabama Community Punishment and Corrections Act of 1991] and any provisions of law relating to the operation and management of a community-based sentencing program.”  Ala. Code § 15-18-171.1 (Supp. 2009).
The Center was created by and operates under the procedures established by Act 91-647 (“Local Act”).  The Local Act is applicable to Mobile County and provides for the temporary release of certain criminal offenders from the Mobile County Jail to obtain gainful employment or for other rehabilitative purposes.
As a part of the release program, the Local Act requires any person so released to pay a fee for his or her participation in the program.  Section 4 of the Local Act states as follows:  

Any person released from jail pursuant to Sec​tion 1 of this act shall pay to Mobile County an amount not greater than a sum equal to twenty-five percent (25%) of his gross earnings earned while so released.  The court having jurisdiction of the case, as a condition to releasing a prisoner pursuant to the pro​visions of this act, may require that the prisoner establish a payroll deduction plan for the payment of any moneys due under this act.  All monies so col​lected, whether by payroll deduction or otherwise shall be collected by the Mobile County Commission and deposited to a separate fund to be known as the “Mobile County Pre-Trial Release and Jail Diversion Fund.”
1991 Ala. Acts No. 91-647, 1219, 1220 (emphasis added).
It is clear from the Local Act and from the Alabama Community Punish​ment and Corrections Act of 1991 that the Center cannot be classified as a part of or an extension of the UJS for purposes of income tax setoff.  The Local Act states that fees paid by offenders participating in the program are to be submitted to Mobile County.  The Local Act further states that the Mobile County Commis​sion is charged with collecting the fees to be deposited into the Mobile County Pre-Trial Release and Jail Diversion Fund (“Fund”) and requires the county commission to fund the Center.  
Further, Section 6 of the Local Act requires that any surplus funds that are present in the Fund at the conclusion of the calendar year are to be paid into the general fund of Mobile County.  These provisions alone indicate that Mobile County and/or the Mobile County Commission would be the appropriate agency to which the debts of the offenders are owed.

The Alabama Community Punishment and Corrections Act of 1991 man​dates that the Alabama Department of Corrections, not the UJS, have an admin​istrative role over community corrections programs.  Although the courts in the 13th Judicial Circuit are closely involved with the Center, the Center is not an operation within the UJS.  Pursuant to the Local Act, the courts have the author​ity to temporarily release offenders or persons charged with a criminal offense from confinement.  The courts may also “require that the prisoner establish a payroll deduction plan.” Id.  

Additionally, the Local Act provides the Presiding Circuit Judge of Mobile County with supervisory authority over the Center.  Further, the Center may serve as a conduit for payments of court costs and other fees due to the UJS.  Despite these facts, the Center functions an entity separate and distinct from the courts.  Thus, it is not a part of the UJS, and the Center cannot be construed to be a “claimant agency” under section 40-18-100, et seq., of the Code.
CONCLUSION

The Mobile Community Corrections Center is not a claimant agency under section 40-18-100 and is not an office within the Unified Judicial System; there​fore, the Center is not able to utilize income tax setoff provisions to collect out​standing debts.

I hope this opinion answers your question.  If this Office can be of further assistance, please contact me.

Sincerely,

TROY KING

Attorney General

By:

BRENDA F. SMITH

Chief, Opinions Division
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